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JOINT APPENDIX 
PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed January 18, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1959, Sworn in on January 5, 1960 


The United States of America : Criminal No. 64-'60 
Vv. : Grand Jury No, 1537-59 
Curtis Lyons : | 2559-59 
Richard H. Ward : Violation: 26 usc 4705(a), 
4704(a) (Sale and possession 
of narcotics) 
21 ec 174 
(Importation of narcotics) 
g@! 
ae The Grand Jury charges: 
On or about July 31, 1959, within the District of Columbia, Richard 
H. Ward did sell, barter, exchange and give away to Richard K. Bowden 
a narcotic drug, thatis, four capsules containing a mixture totaling about 
200 milligrams of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, not in pursuance of a written order, written for 
that purpose, from the said Richard K. Bowden, as provided by law. 
SECOND COUNT: 
On or about July 31, 1959, within the District of Columbia, Richard 
w& H. Ward purchased, sold, dispensed and distributed, not in the original 


ui’ stamped package and not from the original stamped package, oo 


drug, that is, four capsules containing a mixture totaling about 200 
milligrams of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol. This is the same heroin hydrochloride which is| mentioned 
in the first count of this indictment. 
THIRD COUNT: 

On or about July 31, 1959, within the District of Columbia, Richard 
H. Ward facilitated the concealment and sale of a narcotic drug, that is, 
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four capsules containing 2 mixture totaling about 200 milligrams of 
heroin hydrochloride, quinine hydrochloride, milk sugar and mannitol, 
after said heroin hydrochloride had been imported, with the knowledge 
of Richard H. Ward, into the United States contrary to law. This is the 
game heroin hydrochloride which is mentioned in the first and second 
counts of this indictment. 
FOURTH COUNT: 

On or about September 1, 1959, within the District of Columbia, 
Richard H. Ward and Curtis Lyons did sell, barter, exchange and give 
away to Richard K. Bowden a narcotic drug, that is, three capsules 
containing a mixture totaling about 110 milligrams of heroin hydrochloride, 


quinine hydrochloride and mannitol, not in pursuance of a written order, 
written for that purpose, from the said Richard K. Bowden, as provided 


by law. 
FIFTH COUNT: 

On or about September 1, 1959, within the District of Columbia, 
Richard H. Ward and Curtis Lyons purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the original 
stamped package, a narcotic drug, that is, three capsules containing a 
mixture totaling about 110 milligrams of heroin hydrochloride, quinine 
hydrochloride and mannitol. This is the same heroin hydrochloride which 
is mentioned in the fourth count of this indictment. 

SIXTH COUNT: 

On or about September 1, 1959, within the District of Columbia, 
Richard H. Ward and Curtis Lyons facilitated the concealment and sale 
of a narcotic drug, thatis, three capsules containing a mixture totaling 
about 110 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Richard H. Ward and Curtis Lyons, into the United States 
contrary to law. This is the same heroin hydrochloride which is mentioned 
in the fourth and fifth counts of this indictment. 

SEVENTH COUNT: 
_xo*\) On or about December 11, 1959, within the District of Columbia, 
: Curtis Lyons purchased, sold, dispensed and distributed, not in the 


ec 
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original stamped package and not from the original stamped package, 
a narcotic drug, that is, one capsule containing a-mixture totaling about 
95 milligrams of cocaine hydrochloride and procaine hydrochloride. 
‘/s/ Oliver Gasch 


Attorney of the United States in and 
for the District of Columbia | 


A TRUE BILL: 
/s/ Harry G. Puppa 
Foreman. 


[Filed January 22, 1960] 


, PLEA OF DEFENDANT. 
"On this 22nd day of January, 1960, the defendant Richard H. Ward, 

appearing in proper person and by his attorney Harry S. Klavan, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 
By direction of 

ALEXANDER HOLTZOFF 


Presiding Judge 
‘Criminal Court #4 
Present: | HARRY M. HULL, Clerk 
United States Attorney /s/ H.. G. Dodd 
By: Victor Caputy Deputy Clerk 
Assistant United States Attorney 


Katherine Byrholdt 
Official Reporter 


[Filed February 10, 1960] 
. MOTION FORSEVERANCE . 
Comes now the defendant, No. 2: Richard H. Ward, by his attorney 
and respectfully moves this Honorable Court to grant a severance in the 
trial of the above-captioned case from the co-defendant, Curtis Lyons 
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and as reason therefore states that he is prejudiced by the joinder of 
the defendants in the indictment and by the joinder of trial. 

/s/ Harry S. Klavan, 


HARRY S. KLAVAN, 
Attorney for Richard H. Ward, 
1511 K Street, N. W. 
Washington 5, D. C. 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SEVERANCE 
Federal Rules of Criminal Procedure, United States Code 18, Rule 14. 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the aforegoing Motion was mailed, 
postage prepaid, to Mr. Titus, United States Attorney's Office, United 
States District Court House, Washington, D. C. this 8th day of February, 
1960. 
/s/ Harry S. Klavan 
HARRY S. KLAVAN 


[Filed February 17, 1960] 


On this 17th day of February, 1960, came the attorney of the 
United States; the defendant in proper person and by his attorney Harry 
S. Klavan, Esquire; whereupon the defendant's motion for severance 
coming on to be heard, after argument by counsel, is by the Court 
denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 
LEONARD P. WALSH 


Presiding Judge 
Criminal Court # One 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H. Kline 


By HAROLD TITUS Deotciers 
Assistant United States Attorney 


M. A. DEEDS 
Official Reporter 


[Filed March 22, 1960] 
MOTION FOR BILL OF PARTICULARS 
Comes now the defendant by and through his attorney, Samuel J. 


L'Hommedieu, Jr., and moves this Court for an Order to compel the 


United States Attorney to serve and file a Bill of Particulars of the 
indictment particularly setting forth the following: 
1. The place within the District of Columbia where the allegations 
contained in Counts 1 through 3 allegedly occurred. 
2. The approximate time that the incident alleged in Counts 1 
through 3 occurred. 
3. The circumstances of the sale, barter, exchange or |gift alleged 
in Count 1. 
As reason for the aforesaid Bill of Particulars, counsel) for the 
defendant states that he attempted to interview an alleged witness named 
Charles Williams alias "Breeze" on March 13, 1960, but that'this alleged 
witness stated he was unable to remember anything that happened on 
July 31, 1959. Thereafter, counsel contacted the Assistant United States 
Attorney assigned to prosecute this case and requested information relative 
to the facts and circumstances of the alleged crime of July 31, 1959, but 
such request was denied. Counsel is, therefore, unable to question this 
witness unless the aforesaid Bill of Particulars is granted. 
WHEREFORE, it is respectfully requested that this Court order 
the United States Attorney to serve and file a Bill of Particulars setting 
forth the information requested aforesaid. 
/s/ Samuel J. L'Hommedieu, Jr. 
SAMUEL J. L'HOMMEDIEU, JR. 
Attorney for the Defendant 
729 Fifteenth Street, N. W. 
Washington 5, D. C. 
Metropolitan 8-5263 
CERTIFICATE OF SERVICE 
I hereby certify that I have on the 22nd day of March, 1960, person- 
ally served a copy of the aforesaid Motion for Bill of Particulars upon 
the United States Attorney in and for the District of Columbia. 


/s/ Samuel J. L'Hommedien, Jr. 
SAMUEL J. L'HOMMEDIEU, JR. 


[Filed July 15, 1960] 
IN THE 'UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
v. : Criminal Case No. 64-60 


CURTIS LYONS : 
RICHARD H. WARD, : 


Defendants : 


Washington, D. C. 
March 23, 1960 


The above-entitled cause came on for hearing on Motion of 
Defendant Ward for Bill of Particulars, before the HONORABLE DAVID 
A. PINE, Chief Judge, at 10:00 a. m. 

APPEARANCES: 


HAROLD H. TITUS, JR., 
Assistant U. S. Attorney, 
Counsel for Government 


De LONG HARRIS, ESQ., 
Counsel for Defendant Lyons 


SAMUEL J. L'HOMMEDIEU, JR., ESQ., 
Counsel for Defendant Ward 


* * * * * 

THE COURT: * * * I will grant the motion for a bill of particulars 
in respect of 1 and'2; that is, the place within the District and the approx- 
imate time. 

MR. TITUS: Your Honor, may I give that to the defendant oraily 
at this time? 

THE COURT: Is that agreeable, to give it to you orally? 

MR. L'HOMMEDIEU: Yes, it is. 

THE COURT: Now, are you ready after you have gotten it orally? 

MR. L'HOMMEDIEU: I will talk to Mr. Titus outside. It doesn't 
have to be in open Court. 


[Filed March 23, 1960] 


On this 23rd day of March, 1960, came the attorney of the United 
States; the defendant in proper person and by his attorney, Samuel J. 
L'Hommedieu, Jr.; whereupon the defendant's motion for a bill of 
particulars coming on to be heard, after argument by counsel, is by 
the Court granted. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 
DAVID A. PINE 


Presiding Judge 
Criminal Court # Assignment 


HARRY M. HULL, Clerk 
Present: By /s/ H. Kline 
United States Attorney Deputy Clerk 


By Harold Titus 
Assistant United States Attorney 


Ida Z. Watson 
Official Reporter 


[Filed July 15, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
Vs. : Criminal Action No. 


CURTIS LYONS 64-60 
and 
RICHARD H. WARD, 


Defendants : 


Washington, D. C. 
April 25, 1960 
The above-entitled matter came on for trial before the HONORABLE 
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JAMES W. MORRIS, United States District Judge, and a jury, at 10:00 
o'clock a. m. 
APPEARANCES: 
On behalf of the United States: 


HAROLD H. TITUS, JR., 
Assistant United States Attorney. 


On behalf of Defendant Lyons: 
DeLONG HARRIS, ESQ. 
On behalf of Defendant Ward: i 
SAMUEL J. L'HOMMEDIEU, JR., ESQ. 
* * *x * 
10 RICHARD KIRKLAND BOWDEN 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Officer, talk right into that microphone and tell us your full 
name. A. Richard Kirkland Bowden. 
Q. Is that spelled B-o-w-d-e-n? A. Yes, sir. 
Q. Are you attached to the Metropolitan Police Department? 
A. Iam, sir. 
Q. To what squad or division are you attached? A. At the present 
time, I am detailed to No. 10 Precinct. 
Q. I want to direct your attention, Officer, to July and September 
of 1959. Where were you attached at that time? A. I was attached to 
the Narcotics Squad. 


Q. In what capacity were you working for the Narcotics Squad? 


A. In an undercover capacity. 

Q. Is that in plain clothes? A. Yes, sir. 

Q. On July 31, 1959, Officer, did you have occasion to be in the 
vicinity of 7th and U Streets, Northwest? A. Yes, sir. 

Q. About what time of day was that? A. About 4:30 p. m. 

Q. Were you in an automobile or on foot? A. I was on foot. 
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Q. What happened on that particular day and at that particular 
vicinity, Officer? A. On the day of July 31, in the 700 block of U Street, 
I had a conversation with Defendant Richard Ward and had a conversation 
relative to purchase narcotics. 
Q. Will you relate that conversation as best you can recall? 
A. Prior to the 31st of July, I had made a purchase from the Defendant 
Ward -- 
MR. L'HOMMEDIEU: Your Honor, I object to this. 
THE COURT: It doesn't relate to the matter in question, does it? 
MR. TITUS: I think it will, Your Honor, because I think| we can 
show this was not a purchase of narcotic drugs because the conversation 
that ensued relates to that particular transaction. 
THE COURT: I will have to hear it before I can rule. I will strike 
it if it does not. 
BY MR. TITUS: 
Q. Proceed. A. Prior to July 31, 1959, I had made an|attempted 
purchase from the defendant. On the day of the 31st of J uly, I met the 
defendant and had a conversation with regard to the purchase I had made 
that turned out not to be heroin. The defendant told me that he|was sorry 
that the stuff wasn’t any good but the man he had been making his buys 
from had no idea that the stuff was bad so I told the defendant that I didn’t 
appreciate the fact that he sold me something that was not good and I 
asked him to go and make another purchase. This time I gave the defendant 
$7 and asked the defendant to purchase four capsules. 
Q. Were you using a nickname or another name other than your own 
name? A. Yes, I was using an alias. 
Q. What was that? A. "Slim." 
Q. "Slim"? A. Yes, sir. 


MR, HARRIS: Your Honor, concerning this previous matter that 


has been testified to, may the defendants ask a preliminary question in 
regard to that matter? 
THE COURT: You say you want to ask a preliminary question? 
MR. HARRIS: Yes, Your Honor. 
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THE COURT: Well, I don't know. You may certainly cross-examine 
him. on it. I don't know what you meanby a preliminary question. I will 
not strike it. 

AsI said before, I would strike it if it was inadmissible because 
apparently it purported to be a sale but it was not. It purported to be a 

sale of a narcotic but the witness says it was not narcotics and he 
was asking the man to make it good, thatis, to sell him something that 
was narcotics and not something that simply purported to be. You may 
cross-examine him on that. 

MR. HARRIS: Very well, if Your Honor is ruling that it is admissible. 

THE COURT: | Yes, I have ruled that it is admissible. 

BY MR. TITUS: 

Q. Incidentally, when you are testifying you spoke of "the defendant". 
You are speaking of the defendant in this case, Ward, only? A. Yes, sir. 

Q. After you gave the Defendant Ward $7, what happened then? 

A. The defendant left me standing in the 700 block of U Street and the 
defendant went in a westerly direction on U Street to 8th and in a northern 
direction on 8th Street and a short time later returned with four capsules 
containing a white powder which I had given him the $7 for andI left the 
area and went home and made out my report. 

Q. When you' received these four gelatin capsules, where were you 
standing? A. I was still standing in the 700 Block of U Street. 

Q. Is that in Northwest Washington? A. Yes, sir. 

Q. And at the time you received these four gelatin capsules from 
the defendant, about what time of day was it, approximately? A. About 
4:45, sir. 

Q. Did you at that time give to the Defendant Ward any kind of 
written form or prescription form of any type? A. No, sir. 

Q. Did these four capsules that he gave to you come out of any 


package with a tax stamp on it? A. No, sir. 


Q. Speaking of a stamp of any kind. A. No, sir. 

Q. When you gave the defendant the $7 before he went to get these 
four capsules, what did he do with your money, did you see? A. He put 
it in his pocket, in his right front pants pocket. 
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Q. What did you do with the four capsules when you left the area in 
a taxicab, I think you said a taxicab? A. Yes, sir. 
Q. What did you do with the four capsules? A. After returning to 
my home, I placed the capsules in a small manila envelope and|I marked 
it with the name of the defendant and the time of day of the purchase. 
Q. What did you do with the envelope? A. I placed the envelope 
in a safe place which is a foot locker and contacted my superior officers -- 
Q. Who were? A. Paul and Didone. 
Q. Did there come a time when you turned the small manila envelope 
over? A. Yes, sir, to Det. David Paul on the 3rd of August, I believe. 
MR, TITUS: Your Honor, may this envelope and its contents, the 
small envelope, be marked as Government's Exhibit 1-A and the large 
one asl, sir? 
THE COURT: The large one hasn't been identified yet. 
MR. TITUS: Nor has the small one. I am going to have both of 
them identified, sir. 


(Large and small manila envelopes were 
marked for identification as Government's 
Exhibits 1 and 1-A.) 


BY MR. TITUS: 

Q. Incidentally, Officer Bowden, the man that you referred to as 
the defendant or by the name of Ward, is that the defendant seated here? 
A. Yes, the gentleman in the dark suit and light tie. 
Q. And he is the one from whom you made the purchase?| A. Yes, 
sir, on July 31. 
Q. I want you to look at the small manila envelope, Government's 
Exhibit 1-A, and tell the Court and jury if you recognize that and, if so, 
how? A. Yes, sir, I do recognize it. 
Q. As what? A. This is the narcotics that I purchased from the 
Defendant Ward on July 31. 


Q. How do you recognize the contents? What are they, capsules? 


A. Yes, sir. 
Q. How do you recognize those capsules as being the same? A. This 
is the manila envelope into which I placed the narcotics purchased from 
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the defendant. This is my handwriting. These are my initials here 
that I placed on there myself and the information pertinent to the purchase. 
Q. Is that the same small envelope that you turned over to Det. 
Paul on the 3rd of August? A. Yes, sir, it is. 
Q. And it had the four capsules init? A. Yes, sir. 
Q. I want to direct your attention to the date of September 1, 1959, 
around two in the afternoon. Where were you at that time, at 2 or 2:10 


on September 1? A. I was in the -- 

MR. HARRIS: I object to the leading questions as to time and 
place, Your Honor. 

THE COURT: What is leading about it? He is asking him was it at 
that time. 

MR. TITUS: Your Honor, we could cover a lifetime if I didn't do 


that. 

THE COURT: Yes, that is permissible. You are asking him parti- 

cularly with respect to that date and that time. 
BY MR. TITUS: 

Q. At around 2 or 2:10 p.m., on September 1, 1959, Officer 
Bowden, where were you at that time? A. I was in the vicinity of 12th 
and U streets, Northwest, in the District of Columbia. 

Q. Were you with someone or alone at that time ? A. At that 
particular time, I was in a group of known addicts. 

Q. Did you have occasion on that date or at that place to see the 
defendant, Curtis Lyons? A. I did, sir. 

Q. And were you talking with him at that time? A. We wereina 
group, sir, and it wasn't a direct conversation to him but it was a group 
conversation. 

Q. Did anything unusual take place by way of narcotics transactions 
on that particular afternoon? A. Yes, sir. 

Q. Will you relate to the Court and jury what it was? A. I arrived 
in the vicinity of 12th and U Streets around 1:45 p.m., on September 1. 
When I first arrived there, there were several defendants of mine there -- 

MR. L'HOMMEDIEU: I object to him characterizing them as "several 
defendants of mine." 
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THE COURT: Did you say several defendants of yours? 

THE WITNESS: Yes, sir. 

THE COURT: What do you mean by such a thing as that? 

THE WITNESS: These were people that I made purchases from 
prior. 

THE COURT: You must not go into other cases. 

BY MR. TITUS: 

Q. Just name the people, if you can recall, whom you knew. 

A. Ernest Young and a Roland Brown and that is about all that I remember. 
Q. What-happened after that? A. We were talking in regard to 
purchasing narcotics when the Defendant Ward walked up and while I was -- 

Q. Let me interrupt you, Officer. Was Curtis Lyons there at 
that time? A. Yes, sir. 

Q. He was also with the group that you spoke of? A. Yes. 

Q. What happened then? A. I hada conversation with Ward in regard 
to narcotics and he said, at that particular time, he was unable|to buy and 
during the course of this conversation the defendant, Curtis Lyons -- we 
were standing on 12th Street that runs adjacent to U Street -- the Defendant 
Lyons started to walk in a southerly direction on 12th Street. Before the 
Defendant Lyons left the entire area, he was about 25 or 30 feet away, he 
called to the Defendant Richard Ward and asked Richard Ward if he wanted 


to see him. Ward walked down to where Curtis Lyons was and there was 
a conversation which I couldn't hear. I saw Ward give the Defendant Lyons 


some money. 

Before Lyons left the entire vicinity, I got Ward's attention and 
beckoned him to come to where I was standing andI asked him if I could 
get down with him and he said, "probably so." He said the man was ready 
to go to cop now, meaning to purchase. I gave the defendant $6|-- 

THE COURT: What defendant? 

THE WITNESS: I gave the Defendant Ward $6 and the Defendant 
Ward took the money in his right hand, walked to the Defendant /Lyons and 
gave the same $6 that I had given him previously, that I had given Ward 
previously. Ward gave the money to Curtis Lyons. 
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BY MR. TITUS: 

Q. What did Lyons do? A. Curtis Lyons left and went into 1922 or 
1916 -- from where I was standing I couldn't see the exact house -- but it 
was 2 certain color and there were only two houses of that color in the 
vicinity. 

Q. How far away was that house? A. From where I was standing, 
almost half a block. 

Q. How long did the Defendant Lyons remain in that house? A. Twelve 
to fifteen minutes, sir. 

Q. What happened after that? A. After the Defendant Lyons returned 
back on the street, the Defendant Ward met the Defendant Lyons and the 
Defendant Lyons gave the Defendant Ward, in his hand, a package. 

Q. What kind of package? A. It wasa cellophane-type package 
similar to the covering off a cigaret package. 

Defendant Ward walked across the street with this package in his 
hand toward a telephone booth. 

Q. Is that at 12th and U? A. Yes, sir. The Defendant Ward, after 
he got almost across the street, he looked back to me to see ifI was 
following him. I was about 5 to 6 feet behind. 

After we got into the telephone booth, Defendant Ward took from the 
cellophane package three capsules that I had asked him to purchase for me 
and gave the same to me. The remainder remained in the package. 

Q. What did you do after Ward gave you the capsules? A. I returned 
to my home and placed the capsules in a manila envelope and placed the 


information on the envelope with the names of the defendants and the time 


purchased. 

Q. Did the three capsules come from the package that the Defendant 
Ward hadinhis hand? A. Yes, sir. 

Q. Did you produce an order form to Lyons or Ward for those 
capsules? A. No, sir. 

Q. Or at any time during the purchase? A. No, sir. 

Q. Did this cellophane package that you described as containing 
these capsules have a tax stamp or stamp of any kind on it? A. No, sir. 
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MR. TITUS: Your Honor, may this small package be marked as 
Government's Exhibit 2-A for identification and the large one as| 2 for 
identification? 
(Two manila envelopes were marked 


Government's Exhibits 2 and 2-A for 
identification. ) 


BY MR, TITUS: 
Q. Officer, the defendant you spoke of, Defendant Lyons, |is that 
the defendant seated at the end of counsel table in the gray sweater? 
A. Heis, sir. 
Q. Is he the one that left and returned with the cellophane) package ? 
A. Yes, sir. 
Q. Is the Defendant Ward here the same Defendant Ward that you 
just described? A. Yes, sir. 
Q. Officer, will you look at Government 2-A, the small manila 
envelope, and tell the Court and jury if you ever saw that before! and how 
you-identify it? A. Yes, sir. This is a narcotics which I purchased 
from the Defendant Ward and the Defendant Lyons. It has my initials 
on here and both the defendants’ names, the time and place of the buy and 
the amount purchased. 
Q. What is the time of the buy? A. The exact time I have down 
here for the buy is 2:10 p. m. 
Q. On what date? A. September 1, 1959. 
Q. Is that the manila envelope that contained the capsules) the one 
which you turned them over, to whom? A. Detective Didone. 
Q. And when you turned them over to Det. Didone, were the 
capsules inthe envelope? A. Yes, sir. 
Q. When did you turn that over to Det. Didone? A. The same day, 
about 5:30 p. m. 
MR. TITUS: Your witness. 
CROSS-EXA MINATION 
BY MR. HARRIS: 
Q. Mr. Witness, you testified in a preliminary hearing involving 


this same case, did you not, sir? A. I did, sir. 
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Q. Directing your attention to that preliminary hearing, did you 
tell us or did you tell the Commissioner at that time that when you came 
to the corner of 12th and U Streets on September 1 that you saw Roland 
Brown? A. DidI say this in the hearing, sir? 

Q. Yes, sir.!A. I don't recall, sir, whether I said Roland Brown 
was there in the hearing or not. 

Q. Did you tell the Commissioner that present on that corner and in 
this group that you referred to there was one Ernest Young? A. To the 
best of my knowledge, yes, sir. 

Q. You did; and does Ernest Young have another name? A. "Bop," 

I believe they call him. 

Q. These were the only two people other than Curtis Lyons who 


were present? A. No, sir. 
Q. No, sir? A. No, sir. 
Q. So when you said a little while ago that was all, you didn't 


mean that? A. I said "and other people," if I remember right. I 
remember I said Ernest Young and Roland Brown and some others, if 
my memory serves me right. 

Q. Who were the others? A. Charles Williams was there. 

Q. Did you tell the Commissioner about that ? 

MR. TITUS: I see no materiality, Your Honor, as to whether he 
told the Commissioner one thing or another. The objection is was he 
asked it before the Commissioner and the second is if it is relevant to 
this particular hearing. I see no relevancy to it. 

THE COURT: I will allow a little latitude if it is a matter of whether 
he told them something he didn't say today. 

BY MR. HARRIS: 

Q. I asked you at that hearing who was there, didn'tI? A. Yes, sir, 
I believe you did. 

Q@. And in response to any of my questions, did you ever tell us 
that Roland Brown or Ernest Young was there? A. I thinkI said Ernest 
Young was there. 1 don't remember if I said Roland Brown was there. 

Q. When I asked you to give the names of all of the people there, did 
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you say anything about a man named "Breeze"? A, That is Charles 
Williams, sir. 

Q. Was Charles Williams there? A, He was there at the beginning 
of the conversation, whenI first walked to the corner at 12th and U Streets. 
Q. He was present. How many people were there? A. Jj guess 

between 8 or 10 because some came and some left during the course of 
the conversation. 
Q. And you were there about 5 minutes? A. A little over 15 
minutes. 
Q. In response to my question at the Commissioner's hearing, did 
you say anything about a man that you called "Cabbage"? A. Yes, sir, 
T did. 
Q. Was he, infact, there? A. Yes, sir, he was. 
Q. A little while ago you said that present were some people that 
you had had narcotic transactions with, is that right? A. Yes, ‘sir. 
Q. How many of those persons had you previously purchased 
narcotics from? 
MR, TITUS: Your Honor chastised the officer for mentioning any 
other cases. 
THE COURT: Yes, I did. 
MR. TITUS: If that be the case, I don't think counsel ought to 
pursue that, 
THE COURT: I don't think you ought to bring that in. 
MR. HARRIS: The damage has been done, Your Honor. 
THE COURT: I rebuked him for bringing it in. Why do you bring 
it in? 
MR. HARRIS: May we approach the bench, Your Honor? 
THE COURT: Yes. 
(At the bench:) 
THE COURT: I thought I was saving your client some criticism or 


something. Your co-defendant objected to its being brought in andI told 
him he should not doit. Now you bring it in. 


MR. HARRIS: I do it for this reason, Your Honor -- 
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THE COURT: What reason? 

MR. HARRIS: If there were present other people with whom he had 
been dealing, it seems incredible that he would attempt to purchase from 
Ward who, in turn, | would have to make a purchase from my man. 

THE COURT:| Why is it incredible? There is nothing incredible 

about it to me. 

MR. HARRIS: I think that if there are persons with whom he had 
been dealing there, I didn't object to that. I think that would be helpful 
to me. 

THE COURT: Other counsel objected andI sustained his objection. 
You did object, didn't you? 

MR. L'HOMMEDIEU: I sure did. 

THE COURT: I sustained your objection because I didn't think it 
was relevant. I don't think it is relevant now. 

MR. HARRIS: Your Honor, the only thing I can do is object. I 
object to not being permitted to pursue that line of inquiry. 

THE COURT: All right. Go ahead and object. 

MR. HARRIS: I made notes at the preliminary hearing, Your Honor, 
and that is why 1 want to pursue this. He has given mea different set of 
people at the hearing who were supposed to have been there, completely 
different. That is all I have to say. I want to cross-examine him further 
on this matter. 

THE COURT: Ask your questions andI will rule on them. 

(In open court:) 
BY MR. HARRIS: 

Q. Mr. Witness, when you were before the United States Commissioner 

in this matter on the 17th day of December 1959, did you testify 
that you were in the company of Defendant Richard Ward and two others 
known as "Breeze" and "Cabbage"? A. Yes, sir, I did. 

Q. At that time you didn’t mention any other people, did you? 

A. I do not know definitely whether I did or not, sir. 
Q. You were asked, certainly by me at that hearing, to name all 


of the people present, weren't you? A. Yes, sir. 
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Q. I show you part of the jacket in this case, a paper which I 
think should be marked Defendant's Exhibit No. 1. 


(Commissioner's transcript of pro- 
ceedings was marked Defendant Lyons’ 
Exhibit No. 1 for identification. ) 


BY MR. HARRIS: 
Q. Sir, I show you this paper, Defendant's No. 1 for identification, 
a paper captioned "Commissioner's Transcript of Proceedings" jand show 


you this paragraph concerning your testimony. 

Now, sir, when did you first think of the other two people that you 
now mention? : 

MR. TITUS: Objection, Your Honor. This is improper. |The jury 
gets a completely wrong impression. If he wants to use this paper, I 
think the jury should be apprised of what it is in toto. 

THE COURT: Yes, I think so. 

MR. HARRIS: Read this, Mr. Witness. 

MR. TITUS: I think counsel should read it. 

THE WITNESS: (Reading:) 

"Witness Bowden" -- 

MR. TITUS: I think that should be read from the top. 

MR. HARRIS: I am only concerned with the entire paper. 

THE COURT: You read whatever you want to if he doesn't|want to. 

MR. HARRIS: "Proceedings taken," that is all I am concerned 

Your Honor. 

THE COURT: All right. 

BY MR. HARRIS: 

Q. Didn't you testify that you were in the company of several people 
and that there was a conversation and that the Defendant Lyons started to 
walk away, followed by Ward, that you then asked Ward about purchasing 
narcotics and you gave Ward $5; that Ward turned the money over to the 
Defendant Lyons and Lyons left and returned in a short time and that you 
saw the Defendant Lyons turn over a cellophane wrapper to the Defendant 
Ward and then Ward gave you three capsules. 

You testified here today that you gave somebody $6, didn't you? 
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A. Six Dollars, sir, I think I said $5. IfI said $6, I was mistaken. 
It is $5. 
Q. Did you say a little while ago $6? A. IfI said six, it was $5. 
Iam sorry. 
Q. Were you also wrong about Ernest Young and Roland Brown? 


A. No, sir. 
Q. Was this a clear sunny day that you refer to, this first day 


of September? A.! Yes, sir, if my memory serves me right. 

Q. This fellow "Breeze" that you referred to, he was an informer, 
was he not? A. Yes, sir. 

Q. And he has been used by you in a great number of cases in the 
purchase of narcotics, is that correct? A. No, sir. 

Q. No, sir? A. No, sir. 

Q. What is the correct name of this man called "Breeze"? 
A. Charles Williams. 

Q. Was Charles Williams there, or "Breeze, " as he is sometimes 
known there when you first walked up? A. Yes, sir.. 

@. And was'there a conversation going on at that time? A. There 
was a conversation going on when I walked up. 

Q. And I think you said there came a time when Breeze left? 
A. Yes, sir. 

Q. Was the Defendant Lyons there when you originally walked up 
the first time? A. Yes, sir, he was. 

Q. Did you know Lyons at that time? A. I had seen him around, 
I did not know him personally. 

Q. And you'didn't say anything to Lyons, did you? A. No, sir. 

Q. Asa matter of fact, you had at no time said anything to Lyons, 
had you? A. During what time, sir? 

Q. At any time during that particular day? A. No, sir. 

Q. There came atime, you say, when the Defendant Ward left 
and went to 1916 or 1922 12th Street? A. I did not say that, sir. I 
said the defendant Lyons. 

Q. The Defendant Lyons went to 1916 or 1922 12th Street. You 
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were standing around on the corner near what is now or was formerly 
the Police Boys Building and now a paint store, is that right? Aj Yes, 
sir. 

Q. Thatis bya railing? A. Yes, sir. 
Q. There is a railing along there. That is a block of normal length, 
is it not, sir? A. I believe itis, sir. 
Q. Or it would be possibly 300 feet long or maybe a little longer? 
A. It may be a little longer, sir. 
Q. From that corner where you say Lyons walked away to/1916, 
how many feet away is that, sir? A. From what point, sir? 
Q. From the point where you Were standing? A. I would say probably 
from 100 to 150 feet from where1 was standing. It was about midway of 
the block. 
Q. Half a block away? A. Yes, sir. 
Q. Incidentally, sir, how was the Defendant Lyons dressed on that 
day? A. He was dressed in a casual manner, sir, if my memory serves 
me right. He had on a pair of trousers -- I think they were brown -- and 
I couldn't say exactly but he had a sport shirt on with the sleeves rolled up. 
Q. You don't know what color sport shirt he had on? A. It wasa 
light color. . 
Q. Did he have anything on his head? A. At this time, no, sir. 
Q. He was bareheaded? A. If my memory serves me right, yes, 


sir. 


Q. Did you watch him go down the block? A. I did not stare at 
him, sir. I observed him going down the block. I didn't stare at him. 
Q. You say you observed him but you didn't watch him, is that 


correct? A. I did not stare, no, sir. : 
Q. Did you look at him all the way while he was walking down the 
block? A. Yes, sir, I could see him. 
Q. Did you ever lose sight of him? A. I lost sight of him when he 
went inside one of the houses. I lost sight of him then. 
Q. You don’t know where he went? A. I know he either went into 
1916 or 1922. 
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Q. And 1916 and 1922 would be about four doors apart, wouldn't 
they? A. Probably so. 

Q. Those are all row brick houses without porches and without stairs 
and stoops, aren't they? A. Yes, sir. 

Q. And they set back about 15 feet from the sidewalk, would you 
say? A. From the sidewalk, yes, sir. 

Q. Was there anything to obstruct your view so you couldn't see 
what house he entered? A. From the angle I was standing, the only way 
I could possibly identify the exact house was to be further down the street, 
further in a southerly direction soI could see the exact house. AllI 
could see was the house he went in which had a blue facing on it. 

Q. What do you mean by a blue facing? A. There were only two 
houses painted blue. 

Q. You mean the whole house? A. The door facing was a pastel 
shade of blue. There were two houses like that, painted like that, but I 
couldn't identify the house. 

Q. Those are not brick houses? A. I said the facing, the panel 
around the door. 


Q. Where exactly did you stand when you gave this five or six 


dollars to Ward? A. There is an alleyway that runs parallel to U Street 


off the corner of 12th andI was maybe 30 yards away, I guess. 

Q. Thirty yards in which direction? A. Ina southerly direction 
off of U Street. It is between U and it runs perpendicular to 12th Street. 
I was standing at the alley. 

@. You say the alley? A. The alley is parallel to U Street, between 
T and U, Northwest, Washington. 

Q. And itis about 30 yards, you say, from U eccat A. From U 
Street, south of U Street. 

Q. That would put it just about the middle of the block, is that 
right? A. No, sir. 

Q. It would not? A. No, sir. I don't know whether it is exactly 
30 yards or not. I' said approximately. It is about from here (indicating) 
to the back of the courtroom. I will put it like that. 
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Q. Was that behind this paint store or the Police Boys Club? 
A. Yes, sir. | 
Q. And you went all the way into the alley? A. No, sir. 
Q. You walked from the corner to the alley, is that correct? 
A. I said the alleyway from the corner is from here (indicating) to the 
back of the courtroom, but the particular time I was standing there was 
about where Mr. Titus is standing andI walked from where Mr.| Titus 
is sitting to the alleyway with the Defendant Ward. 
Q. You said with the Defendant Ward? A. I saidI was down 
there andI was with Defendant Ward. 
Q. And you had to go down there to get with him, didn't you? 
A. Yes, sir. 
Q. You were originally on the corner? A. This (indicating) is 
the exact corner andI was where Mr. Titus is sitting there (indicating) 
and I got the Defendant Ward's attention and beckoned him and walked 
toward the alleyway. 


Q. At that stage of the proceedings, Mr. Bowden, did you leave 
the corner and walk a certain distance away from the corner before 


proceeding to the alley? A. I was never on the exact corner. The conver- 
sation involving all this I was standing at the railing on 12th Street which 
would put it approximately where Mr. Titus is seated. | 
Q. And that would be 45 or 50 feet? A. The distance from where I 
am to where Mr. Titus is. 
Q. Did Ward turn around and look at you? A. Yes, sir. 
Q. Where was Ward standing when he turned around and looked at 
you? A. He was standing on the north side of the alley that is south of 
U Street. 
Q. Was he standing on 12th Street? A. He was standing on the 
sidewalk that runs parallel to 12th Street. 
Q. And Lyons, at that time, was a little further away? A. Lyons 
was across the alleyway. 
Q. He was in the middle of the block? A. Yes, sir. 
Q. About how far away from you, sir, would you say? A, From me? 
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Q. Yes. A. I guess maybe 20 to 30 feet until I got down to the 
Defendant Ward and that was a closer relationship. 
Q. Let me understand you. You say Lyons walked to this alley 
and at that stage he called to Ward? A. Ward was in the group here 
where Titus is sitting and the Defendant Lyons got in the middle of the 


alley. 
Q. Where was he when he yelled back to Ward, "Do you want to 


see me?" A. That is where it was. He yelled back to the Defendant 
Ward if he wanted to see him. The Defendant Ward walked down to him 
at that point. 
Q. I just asked you where he was. A. From where Mr. Titus is 
sitting to the alley. 
Q. And Ward was standing by you? A. Right there where Mr. Titus 


Q. Was Ward standing by you? A. Yes, sir. 

Q. How close to you, sir? A, Two or three feet. 

Q. Did you follow Ward when he was called by Lyons? A. No, sir, 
I did not. 

Q. How far did he get from you when this eye-catching took place? 
A, After he had given Ward some money --I don't know the amount -- 
he looked around and I got his attention and beckoned him and he started 
across the alley and stood on the north side of the alley and I walked down 
to him and that is where we did our transaction in regard to purchasing 
narcotics andI gave him the money. 

Q. You said you had a transaction? A. We had a conversation in 
regard to purchasing narcotics. 

Q. Ward didn't tell you he was going to get anything from Lyons, 
did he? A. No, sir, he did not. He said that the man was getting ready 
to "go cop now." He didn't tell me he was getting it for me or any 
particular person. 

Q. This was about the middle of the day. Was there much traffic 
up and down U Street at that time? A. You mean automobiles -- yes, sir. 

Q. And persons walking and automobiles going past? A. The street 
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was not deserted. People were walking up and down. 
Q. Is that kind of a busy street? A. Yes, sir. 
Q. What day of the week was it? A. I do not know, sir. 
Q. When Lyons called back to Ward, did anybody else look up? 
A. I don't know, sir. 
Q. Could he have been heard by other persons within a radius of 
50 feet? A. Yes, he could have been heard by the people. 
Q. He said that in a loud voice? A, It was audible. I heard it 
and the Defendant Ward heard it. 
Q. During the 15-minute period when Lyons was in the house at 
1916 or 1922 or wherever you think he was, what were you doing? 
A. I was standing up against the rail adjacent to the building there. 
Q. Onthe corner? A. Near the corner, yes, sir. 
Q. You don't know when Lyons came out, do you? Do you know 


the exact time or did you see Lyons come out? A. Yes, sir. 


Q. Mr. Bowden, can you sit on that rail and see anybody come out 
of 1916 or 1922 12th Street? A. No, sir. 
Q. I ask you again, did you see Lyons come out of the house ? 
A. No, sir, I did not. 
Q. When did you first see Lyons? A. You mean after he had gone 
into the house? 
Q. There came a time when he was ina house? A. Yes, |sir. 
Q. The number of which you didn't know, is that right? A. Yes, sir. 
Q. You also said he remained there 15 minutes? A. Approximately, 
that is right. 
Q. There came a time when he came out and you didn't see him when 
he came out, is that right? A. Yes, sir. 
Q. There came a time when you saw him after that, didn't|there? 
A. Yes, sir. 
Q. Where was he standing at that time? A. He wasn't standing. 
He was walking in a northerly direction on 12th Street when he came out 
of the house. 
Q. How far away from you, sir, was that? A. Approximately six, 
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seven feet. He was almost to the alleyway where the Defendant Ward 
was standing. 

Q. And Ward stood by the alley all this time? A, The entire 
time, yes, sir. 

Q. And he was sitting on that rail and you could see Ward? A. Yes, 
sir, I could. 

Q. That rail that you refer to on the side of the Police Boys Club 
Building is recessed about 10 or 12 feet from the sidewalk, is it not? 


A. From the street, yes. 

Q. From the edge of what would be the sidewalk? A. It might be 
a little larger. 

Q. It might be as much as 25 feet from the curbline, might it not? 


A. Yes, sir. 

Q. I ask you again could you see the mouth of that alley when you 
were seated in that position? A. The Defendant Ward was near the 
street on the alleyway where there was a tree box. 

Q. He wasn't standing away from the street, was he? A. No, he 
was standing where the tree box would be. 

Q. Did Lyons turn around or anything when he was walking up 
there? A. You mean how did Ward receive the package from the 
Defendant Lyons? 

Q. No, I haven't come to that yet. Was Ward facing in the direction 

that Lyons was approaching from? A. Yes. 

Q. And Lyons would be walking straight toward you, north, is that 
right? A. Yes, sir. 

Q. And this was about 60 or 70 feet away? A. Yes, sir. 

Q. Were these people secretive at all about this transaction or did 
they appear to be secretive at all about what they were, about to do? 

A. Well, I could see the transaction. To me, it was not too secretive. 

Q. Asa matter of fact, Mr. Witness, they were in the middle of 
the sidewalk there at 2 o'clock and he just openly had in his hand this 
package, is that what you say? A. It was a cellophane package. 

Q. And you say it contained several capsules? A. The Defendant 
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Ward had his hand down to his side and the Defendant Lyons placed it 
in his hand. 
Q. You could see a cellophane package? A. I could see that the 
Defendant Lyons gave Ward something. 
THE COURT: I have been trying to squeeze in a recess for the last 
30 minutes and haven't been able to interrupt either one of you. |I think 
I will do that now. 
(Thereupon, a short recess was taken. ) 
THE COURT: All right. 
BY MR. HARRIS: 
Q. Officer, there came a time on this 1st day of September when 
you left the corner of 12th and U Streets, is that right? A. Yes, sir. 
Q. What time was that, sir? A. Immediately after the purchase, 
about 2:10 p, m. 
Q. Where did you go then? A. I went directly home. 
Q. How long did you stay home, sir? A. Approximately|two 
hours, I guess, or thereabouts, because I met my supervising officer 
about 5:30. 
Q. You met him for the purpose of making a report? A. |I met 
him for the purpose of turning over the narcotics that I purchased, yes, 
sir. 


Q. Did you turn over anything else at that time? A. No,| sir, I 
did not. 


Q. What did youdo with the capsules that you had, between 2:10 and 
5:30? A. I placed them in the manila envelope and identified them as 
evidence of narcotics that I received from the defendant. 

Q. You say you identified them. You mean you wrote something 

onthem?.A. Yes, sir, the defendant's name and the day|and the 
time of the purchase. 

Q. Did you put that envelope in your pocket? A. No, sir. 

Q. Where did you put it, sir? A. At that time, sir, whenI carried 
it to my supervising officers? 

Q. Between 2:10 and 5:30. A. Between 2:10 and 5:30 it was in my 
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foot locker which was locked. 

Q. Did you lock it up? A. Yes, sir. : 

Q. And you say this foot locker is under your bed or something ? 
A. Itis in my bedroom, yes, sir. 

Q. You had been around 12th and U, the vicinity of that corner, for 
several months, had you not, sir? A. Up to July 31? 

Q. Yes. A. No, sir. 

Q. Was this your initial visit to 12th and U Streets? A. I had been 
there the entire month of July, yes, sir. 

Q. Then you came back inSeptember? A. No, sir, I frequent that 
vicinity. 

Q. Would you say that you had become well known on that corner? 
A. Yes, sir, to an extent. 

MR. HARRIS: I have no further questions. 

CROSS-EXAMINATION 
BY MR. L'HOMMEDIEU: 


Q. Officer, in regard to the transaction of September 1, 1959, did 
you analyze the drugs or run a preliminary field test on those drugs before 


you turned them over? A. Yes, sir. 

Q. So, therefore, you were incorrect when you said they were in 
your foot locker? A. To runa preliminary field test, you don't have to 
have the entire contents. 

Q. So you took some of the contents out, is that right? A. A small 
amount, yes, sir. 

Q. How much does one capsule of narcotics ordinarily cost in the 
District of Columbia, Officer? A. A dollar and a half. 

Q. And sometimes less? A. Sometimes less. 

Q. And sometimes more? A.. Sometimes more; very seldom more, 
sir. You can pay aidollar for a cap but sometimes it may cost you more. 

Q. And you say you paid $7 for the four capsules you bought on July 
31? A. Yes, sir. 

Q. That is an unusual price for narcotics, isn't it? A. Yes, sir. 

Q. When did you first know this defendant, Richard Ward? A. The 
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first time I knew him as Richard Ward was, I guess, around the middle 
of July. I had met him prior to that and he was known to me as "Fox" 
to me up to that time. | 

Q. I show you what has been marked Government's Exhibit 1-A 
and ask you if this writing at the top is yours? A. Yes, sir. | 

Q. If you knew him in the middle of July as Richard Ward, would 
you explain why you listed him as "John Doe"? A. I saidI knew him 
prior. I met him in July and after I made the purchase -- 

Q. Didn't you just tell me you knew him as Richard Ward in the 
middle of July? A. Yes, sir. 

Q. Why did you list him as John Doe when you made this eS 
A. Because I didn't know his name. | 

Q. Then this was hearsay? A. Someone in the street tox me he 
was Richard Ward. | 

Q. Then you didn't put down "John Doe" alias Richard Ward? 

A. No, sir. I knew him as "John Doe" alias "Eox." "| 
Q. Didn't you say you knew him on July 15 as Richard Ward? 


A. No, sir. 


Q. You said someone in the street -- A. He told me to call him 


| 
"Fox." 


Q. WhenI asked you that question, didn't you say you = him 


on July 15? A. I knew him on July 15 as "Fox." 

Q. Are you changing your testimony at this time? A. No, sir. 

THE COURT: Don't argue with the witness. Ask the questions 
and let the jury decide. 

BY MR. L'HOMMEDIEU: | 

Q. You say this transaction took place on July 31. At about what 
time in the afternoon did it take place? A. It started, I guesses. around 
4:20, sir. 

Q. Whereabouts did it take place? A. In the 700 block of U 
Street, Northwest. 

Q. And that involved four capsules? A. Yes, sir. 

Q. And there was $7 involved? A. Yes, sir. 
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Q. And you are positive of the fact that that took place some time 
around 4:00 o'clock in the afternoon in the 700 block of U Street, North- 
west, and involved four capsules? A. Yes, sir. 

Q. Would you be surprised to find out there is no 700 block of U 
Street? A. To my knowledge, that particular area is the 700 block of 
U Street. 

Q. How long have you lived in Washington? A. I have lived in 
Washington a little over a year. 

Q. You wrote up a report and you put the 700 block of U Street, 
didn’t you? A. Yes, sir. 

Q. You say you are positive there is a 700 block of U Street, isn't 
that right? A. The area where the buy took place is in the block between 
8th and 7th Streets, Northwest, on U Street. 

Q. So that is the 700 block of U Street? A. Yes, sir. 

Q. In regard to the transaction on September 1, when you were 
examined by Mr. Titus, you stated that you paid $6. Now you are saying 
$5, is that correct? A. Yes, sir. 

Q. Would you explain why you kept the capsules in your foot locker 
for three days that you allegedly purchased on July 31, 1959? A. I don't 
know the exact reason. The only thingI can say, sir, if I went down ona 
weekend, my supervising officers were not on duty at the time and there 
was nobody to turn it over to. 

Q. That is an unusual time to keep narcotics, is it not? A. I 
usually turn them over as soon as possible or, if it is ona weekend, I had 
no one else to turn them over to. 

Q. Did you state in regard to the September 1 alleged transaction 
that you walked across the street and the Defendant Ward and you both got 
into a phone booth? A. Yes, sir. 

Q. Both of you got into a phone booth? A. Yes, sir. 

Q. Is there glass on the side of that phone booth? A. Yes, sir; 
we didn’t close the door. 

Q. Can you see through the phone booth or is it one with a solid 
wall? A. It is glass all the way around and he put the narcotic out on the 
shelf there under the telephone. 
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Q. In broad daylight? A. In the afternoon, yes, sir. 
Q. And you can see this phone booth from the street, is that 
correct? A, Yes, sir, you can. 
Q. Is it next the street? A. The sidewalk. 
Q. There is nothing blocking the people going down the sidewalk 
from seeing you and the defendant there together, is there? A. My 
back was to the street and he was standing beside me. 
Q. IfI walked by, couldI see both of you in the phone booth? 
A. Yes, sir. 
Q. IfI just walked by? A. There were cars parked. 
Q. Assuming there were no cars blocking the view, you could see 
both of you as you drove up the street, isn't that right? A. Yes, you 
could see us both in the telephone booth. 
Q. At the preliminary hearing, you testified, I believe, is that 
correct, sir? A. I did, sir. 
Q. Didn't you testify at that time that the drugs you purchased or 
that you allegedly purchased on the ist day of September, you didn't turn 
in until 3:15 on September 5? A. I don't know the exact date I turned 
them in, If you will permit me, I will check my notes. 
Q. Do you remember what you said here today? A. Yes, sir. 
Q. What did you say here today? A. I did not say the exact time 
that I turned it in, I don't think, to my supervising officer, 
Q. Before checking the notes, let me ask one other question: 
Do you remember the day you testified you turned the evidence in? 
A. The day of the hearing? 
Q. The date you actually turned them in? A. No, sir, I do not 
know on this particular purchase. 
Q. Do you remember whether you testified earlier today 4s to 
the date you turned those drugs in? A. I testified that I turned the ones 
in on the 31st of July and the ones that I purchased on the 1st of September, 
I think I turned them in the 3rd. I think I remember that. 
Q. The 3rd of what? A. The 3rd of September. I will have to check 
my notes to be sure. 
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Q. All right, check your notes. What do they show, sir? A. I 
turned them that afternoon. . 

Q. So if you said anything contrary to that today, you made a 
mistake, is that your statement? A. Yes, sir. 

Q. If you said anything different at that preliminary hearing, any- 
thing other than September 1, you made a mistake, is that correct? 

MR. TITUS: I object. If there is a transcript of that hearing, 
sir, I am more than willing, on behalf of the Government, to have that 
read. 

MR. L'HOMMEDIEU: I am assigned counsel and I have no reason 
to purchase anything. 

MR. TITUS: He has a right to a reply in forma pauperis. That is 
a misnomer. 

THE COURT: He would have to show that there was something 
material. 

MR. TITUS: But the Court is aware that such a showing is made 
frequently. My point is there is nothing before this jury to show there 
was contrary testimony here or at the preliminary hearing and I am willing 
to have the record read back. 

MR. HARRIS: May I have that read? I thought he said he didn't 
remember. 


THE COURT: The jury passes on the credibility uf the witness, 
not you. 


MR. TITUS: | Your Honor, I wonder if I could have the courtesy, 
since this is a Government witness, to see the notes? 

THE COURT: Certainly. 

MR. TITUS: Because they may be totally irrelevant. 

THE COURT: You are entitled to look at the statement, as you are. 

MR. TITUS: Does Your Honor want him to look at it first? 

THE COURT: Before you examine him on it, yes. 

BY MR. L'HOMMEDIEU: 

Q. Officer, I understand your testimony that you did know his 

name was Richard Ward on July 31. You knew his name was Richard 
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Ward on July 31, is that correct? A. Yes, sir. I had heard it/on the 
street, that his name was Richard Ward. 

Q. Did you have any other information as to his name between 
then and September 1? 

MR. TITUS: Your Honor, I am going to object and ask counsel -- 
and if we may approach the bench for one purpose. 

THE COURT: Yes. 

(At the bench:) 

MR. TITUS: My purpose, Your Honor, in approaching the bench 
is simply this: If Your Honor will recall, in response to this same type 
of examining a few minutes ago, the Officer andI conferred and it came 
out that the witness had seen the picture. You will recall that the witness 
said, "I saw a picture” and that was one of the ways this was brought 
in. I only want to state to the Court that this same kind of questioning 
may elicit the same information and, on appeal, we would object. 

MR. L'HOMMEDIEU: I think he ought to keep his voice lower. 

MR. TITUS: Your Honor, in the Court of Appeals, we would then 
be challenged with the fact the Government had brought out that|information 
whereas the record should show it was brought out on cross-examination 
and that could.be brought out in response to the last question. 

THE COURT: It could be brought out that way, yes. 

MR. L'HOMMEDIEU: The question calls for only a yes, or no 
answer. 

THE COURT: No, he can explain it. That is the trouble with that 
question. If that is the way he learned it and if he learned it from a 
picture. 

MR, L'HOMMEDIEU: I only asked him -- 

THE COURT: It doesn't matter how you asked him. Go ahead and 


ask it if you want to but I am going to note that you brought it out if it 
comes out. 


(In open court:) 
MR. L'HOMMEDIEU: I have no further questions, Your Honor. 
THE COURT: All right. 


34 

MR. TITUS: Your Honor, I am going to ask the Court to take 
judicial notice that July 31, 1959, as checked on the calendar, was a 
Friday and before a weekend. 

MR. HARRIS: May we approach the bench on that, Your Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. HARRIS: Your Honor, I think that this statement by the prose- 
cutor is highly irregular and improper, to my mind, because this witness 
has testified as to what day of the week these happenings occurred and 
he has been questioned concerning these two dates. 

THE COURT:) He said he didn't know but he is asking me to take 
judicial notice of what the calendar says and, of course, the Court will 
do that. 

MR. HARRIS: Certainly. I object to it. 

THE COURT:' I overrule the objection. That is all. Take the 
exception and let the Court of Appeals pass on it. 

MR. HARRIS: Very well, Your Honor. 

THE COURT: The Court will take judicial notice of the fact that the 
sale was had on a Friday. 

(In open court:) 

MR. TITUS: I have no further questions. 

Detective Paul. 

Thereupon, 

DAVID PAUL 
called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Will you state your full name, please? A. David Paul. 


Q. Are you a member of the Metropolitan Police Department? 


A. Iam, sir. 
Q. Attached to what squad? A. Narcotics Squad. 
Q. Are you a detective with that squad? A. Yes, sir, Iam. 
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Q. How long have you been with the Narcotics Squad? A, Approx- 
imately three years. 

@. Did you, during the dates of July and September 1959) work 
there and have under your general supervision an officer named Bowden? 


A. Yes, sir. 
Q. Richard Bowden? A. Richard K. Bowden, yes, sir. 
Q. I want to show you, Det. Paul, what has been marked as 
Government's Exhibit 1-A for identification. Would you look at that, 
sir, and tell me whether you recognize that as having ever seen it before, 
and I am speaking of the envelope and its contents? A. Yes, sir, I do 
recognize this envelope and the contents. 
Q. Where did you first see that and from whom did you first 
receive it, if youdid? A. About 7:30 a.m., of August 3, 1959, at 4th 
and Taylor Streets, Northwest, I received this small manila envelope 
containing four capsules which contained a white powder. 
Q. What was the condition of the envelope? A. It was sealed at 
the top and unopened when I received it. 
Q. By unopened, you mean it was not severed? A. Thatis correct, 
the seal was not severed. 
Q. What did you do with the envelope when you received it? A. I 
returned to the Narcotics Squad where I performed a field test on one of 
these capsules which indicated the presence of a narcotic of the opium 
group. I then replaced the capsules in the envelope which I sealed -- 
Det. Didone also marked it -- and I placed it in a larger envelope. 
Q. In Government 1 for identification? A. Yes, sir, this is the 
envelope in which I placed the small envelope. 
Q. When you placed it in the large one, was the small one sealed? 
A, Yes, sir, it was. 
Q. What did you do with Government Exhibit 1? A. After placing 
the small envelope in the large envelope, I lock-sealed the larger one and 
kept it in my custody until I turned it over to Dr. Butler. 
Q. Was the larger envelope open? A. No, it was lock-sealed. 


36 
Q. Completely closed when you turned it over to Dr. Butler? 


A. Yes, sir. 
* * * 
CROSS-EXAMINATION 
BY MR. L'HOMMEDIEU: 

Q. Inthe District of Columbia, is there a 700 block of U Street, 
Northwest, do youknow? A. Yes, sir, there is. It runs from Georgia 
Avenue, where the ball park is to 8th Street, Northwest. 

Q. And that is called the 700 block of U Street, Northwest? A. It 
would be because there are addresses in the 700 block of U Street. 

Q. Are you positive about that? A. As positive asI can be, sir, 
that there is a 700 block of U Street. 

MR. L'HOMMEDIEU: That is all. 

THE COURT: All right. You are excused. 

| (Witness excused. ) 


* * ' * * * 


MR. TITUS: The Government will rest its case, Your Honor. 
* * * * * 
(At the bench:) 
MR. L'HOMMEDIEU: Your Honor, I would like to make a motion 
at this time. 
THE COURT: What is your motion? 
MR. L'HOMMEDIEU: A motion for acquittal. 
If you are going to excuse the jury for the day, I would prefer to 


make the motion in open court. 


* * bd * * 
< 


(Thereupon, the jury was excused from the courtroom at 3:15 p. m. ) 
MR. L'HOMMEDIEU: May it please the Court, speaking of the 
transaction which allegedly took place on July 31, 1959, the Defendant 
Ward will now move for a verdict or a motion of acquittal on Counts 1, 
2 and 3. 
I filed a motion for a bill of particulars in this case and it came on 
for hearing before Judge Pine and Judge Pine ordered the Government to 
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supply us certain information. In response thereto, Mr. Titus \informed 
me that Counts 1, 2, and 3 took place in the 700 block of U Street, North- 
west. Chief Judge Pine asked if I would accept that orally sro Mr. 
Titus and I agreed to do so and he supplied that information. 

First of all, I would like to get in the record that Mr. Titus 
informed me Counts 1, 2 and 3 took place in the 700 block of a 
Northwest. Is that correct, Mr. Titus? 

MR. TITUS: I don't recall the details of what the order required. 

THE COURT: The point now, asI understand it, is that the situs 
of the offense was the 700 block of U Street. 

MR. TITUS: That is correct. That is the information we had, 
Your Honor. 

“THE COURT: All right. | 

MR. L'HOMMEDIEU: And I would also like it agreed that when I 
inquired of Mr. Titus, after Chief Judge Pine ruled, that he so informed 
me at that time so, therefore, there is a bill of particulars in this case 
stating this particular offense took place in the 700 block of U Street, 
Northwest. Is that correct? 

MR. TITUS: I am raising no question about that at all. Ij agree, 
Your Honor. 

MR. L'HOMMEDIEWU: I ask the Court to take judicial notice there 
is no 700 block of U Street, Northwest. 

THE COURT: There have been some conflicting statements made 
here in the courtroom. There has been no testimony on it at all but you 
asked me to take judicial notice. Why don't you bring something in that 
shows what it is? 

* * * * * 

MR. L'HOMMEDIEU: May we argue this motion on the assumption -- 

THE COURT: No, I don’t want to listen to a lot of stuff that might 
not be dispositive of the case. 

MR. L'HOMMEDIEU: Then I will have to wait until I can prove there 
is no 700 block of U Street. 

THE COURT: I think so. 


* * 


treet, 
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116 (Thereupon, the trial was recessed at 3:30 o'clock p. m., 
to reconvene at 10:00 o'clock a. m., the next day, April 26, 1960.) 
* * * * * 
Washington, D. C. 
April 26, 1960. 

The above-erititled matter came on for further trial before the 
HONORABLE JAMES W. MORRIS, United States District Judge, and 
a jury, at 10:00 o'clock a. m. 

* * * 
PROCEEDINGS 
(The jury was not present in the courtroom. ) 
* * x * * 

MR. TITUS: But as far as the first three counts regarding the 700 
block of U Street, for the purpose of argument, I will concede that 
technically there is not a 700 block of U Street. I don't think it is material 
but that concession, Your Honor, perhaps will permit counsel to argue 
his point to Your Honor right now. 

I will concede there is no 700 block of U Street. 

THE COURT: I am concerned over the effect of there being none. 

I mean, I have never known where that was a basis for the dismissal of 

an indictment because there was a variance of an alleged bill of particulars 
and the actual facts of the matter. If he has been prejudiced by reason of 
that fact, then I think he ought to have time to correct that prejudice. 

MR. TITUS: I agree. 

THE COURT: Or something of that kind andI shall grant it but if 
it is a misnomer in the indictment, he certainly could be re-indicted. If 
it is merely a matter of a wrongful statement in a bill of particulars, a 
new bill of particulars could be furnished and he could be given time to 


overcome the error that he has been occasioned but I know of no authority 
that justifies the dismissal of the charge. 

MR. TITUS: Furthermore, Your Honor, I think I can demonstrate 
very clearly to the Court that there isn't any possible chance there could 
be a prejudice to the defendant but perhaps counsel should make his argu- 
ment first and let me respond. 
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THE COURT: ALI right. 

MR. L'HOMMEDIEU: I think the authorities establish that ina 
bill of particulars where a crime occurred at a particular house or 
locality, that is one of the essential elements the Government must 
prove. 

* * a * * 

MR. L'HOMMEDIEU: * * * In this case, the motion for a bill 

of particulars was granted. When the bill was supplied me it said 
the 700 block of U Street. That is not sufficient to show it took place 
any other place. It has been conceded there is no 700 block of U Street 
in the District of Columbia. Therefore, the defendant that I represent 

by appointment is entitled to either strike the evidence or a motion 
for acquittal as to Counts 1, 2 and 3 and we so move. 
* * * * * 

MR. TITUS: * * * Moreover, if it please the Court, this particular 
counsel who has raised this motion was supplied by me, in complete good 
faith, with 7th and U Street or the 700 block of U Street as being the 
information we had as to where the offense occurred. It was in the 
District of Columbia. . 

Counsel then apparently, on his own, went out and determined that 
because of this strange situation, it is Florida Avenue rather than U 
Street. Nothing was done at that point about informing me, prior to this 
trial, that that was the situation. 

We are not here to play a game of chess, may it please the Court. 
What we are entitled to is to prove the essence of the crime. One of the 
essences of the crime is that the crime occurred in the District] of 
Columbia. 

* * * * * 

MR. TITUS: By way of perhaps an honest error on our part, we 

informed them it was in the 700 block of U Street. 

THE COURT: Yes, thatis right. 

MR. TITUS: And also we have informed them, by testimony, of the 
exact time of the crime, the precise hour of the crime. 
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THE COURT: Yes. 

MR. TITUS: Now, I cannot see any way that the defendant, living 
such a short distance from this place and knowing that area, could 
possibly be prejudiced by a subsequent trial. He could never be tried 
for the same offense occurring at the same hour on the same date in the 
District of Columbia so he could never be subjected, which is one of the 
purposes of the bill of particulars, toa subsequent trial. Jeopardy would 
attach as to that date and that hour so I submit that this case is in point 
in that it is not of the essence of this crime that it is exactly at the 700 
block of U Street, Northwest, and that area is, I submit, known to the 
defendant himself. 

I, therefore, submit he could not be prejudiced by that situation. 

1 would, therefore, urge upon the Court, and I am willing to submit 
testimony by the police officers, that that area is commonly known, and 
they have evidence of the fact, referred to as 7th and U 

THE COURT: I don't know that this is commonly known as such. 

MR. TITUS: I can submit this to the Court and I can put the police- 
man on to testify to that fact. 

THE COURT: I think you had better do that. 

MR. L'HOMMEDIEU: MightI object, if the Court please? The 
Government has closed its case. 

THE COURT: I don't care whether it has or not. I am going to 
open it up. 

MR. TITUS: Detective Paul. 

Thereupon, 

DAVID PAUL 
called as a witness and, having been duly sworn, was examined and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. State your full name again. A. David Paul. 

Q. You are a detective with the Narcotics Squad? A. Yes, sir, 
Tam. 
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Q. I want to ask you, Detective Paul, if you, in the course of 
your duties as a police officer, have become familiar with the area of 
700 block of Florida Avenue in Northwest Washington, D. C.?|A. Yes, 
sir, I have. . 


Q. Inthe course of your police work and in the course of your 


duties as a narcotic officer, have you heard that area of the 700 
block of U Street, Northwest, described commonly by police officers, 
defendants in criminal cases or by anyone else? 

MR. L'HOMMEDIEU: Your Honor, I object to that question as 
leading. 

THE COURT: Try not to lead the witness. 

BY MR. TITUS: 

Q. What have you heard and from whom? A. I have heard it -- 

MR. L'HOMMEDIEU: I object to that as hearsay. 

THE COURT: I don't care whether it is or not. It is being taken 
out of the presence of the jury and it will be received, as such. 

BY MR. TITUS: 

Q. Continue. A. I have heard that section referred to as 7th and 
U Street, Northwest, by police officers and defendants. I personally refer 
to it as 7th and U Street, Northwest. 

Q. How long and how often have you heard it referred to|as 7th and 
U Street? A. Since I have been in the Police Department, almost 11 
years, now. 

Q. Have you heard it referred to in that manner by investigators 
who investigated in that vicinity? A. Yes. 

MR. L'HOMMEDIEU: That is leading. I object to it to protect 
the defendant. 

THE COURT: Try not to lead the witness. I think that was a little 
leading. 

BY MR. TITUS: 

Q. On what occasions have you heard it referred to? A.| In conver- 
sations with police officers and other detectives, they have referred to it 
as 7th and U. I have talked to people on the street and defendants and they 
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have referred to it as 7th and U and also with people in the office and 
they have referred to it as 7th and U. 

THE COURT: I heard you say it was referred to by certain 
defendants. 

THE WITNESS: Yes, sir. 

THE COURT: In what fashion? 

THE WITNESS: Yes, at the office of the Narcotic Squad and they 
have referred to that area as 7th and T, 7th and U. 

THE COURT: Have you heard these defendants refer to it in this 
case? 

THE WITNESS: I could not say that. 

BY MR. TITUS: 

Q. You arrested the defendant Richard Ward, am I correct? 

A. I did, sir. | 

Q. Where did he live in relation to the 700 block of Florida Avenue 
or where this offense is alleged to have occurred? A. There is a gas 
station at the corner of 8th and Florida Avenue. His house was immediately 
next to the gas station. I would say he lived less than 50 feet from Florida 
Avenue. 

Q. Less than 50 feet? A. Yes, sir. 

Q. From the spot where this offense is alleged to have occurred? 
A. No, sir, the offense occurred on the other side of the street which 
would be about 150 feet from where the offense occurred. 

MR. TITUS: That is all of this witness, Your Honor. 

CROSS-EXAMINATION 
BY MR. L'HOMMEDIEU: 

Q. Officer, have you been by the intersection since yesterday? 
A. Yes, sir. I went by yesterday about 4 p.m. or 4:30 p.m. yesterday. 

Q. Did you look at the signs on the street? A. Yes, sir, I did. 

Q. What did the signs indicate the intersection was just below the 


pall park? A. The signs at the corner of where Georgia meet 
with 7th and Florida Avenue and the next corner, which is 8th Street, 
would intersect which would be 8th and Georgia. There is a large sign on 
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the pole which says 8th and Florida and on this sign it says Florida 
Avenue right which would give the impression that Florida Avenue would 
be one block to the right. On the next street, there is 9th and Florida 
and as you cross the street, it says 9th and U Street. 

Q. So, therefore, there is a 900 block of U Street, isn't that 
correct? A, Yes, sir, there is a 900 block of U Street. 
Q. But there is no 800 block of UStreet? A. The signs do not 
indicate 8th and U. 
Q. You don't know of any other signs in the District of Columbia 
that say the 800 block of U Street, Northwest? A. I know of none. 
Q. Your answer would be the same as to the 700 block of U Street, 
Northwest? A. I know of no sign that would indicate that, that|is correct. 
Q. Isn't that intersection you refer to known as 7th and Florida 
Avenue? A. It is known as -- 
Q. Yes, sir? A. My own personal knowledge, asI testified, I 
know that intersection as 7th and U Street, Northwest. Until I 


went up there and looked over those signs, I was under the impression 
that Georgia Avenue and 7th was the dividing line between Florida Avenue 
and U Street. Until I went up there yesterday and looked at the|signs, I 
believed that was U Street and I have lived there -- 


Q. How long have you lived in that vicinity? A. I live in Maryland. 

Q. How long have you lived in and around the District of Columbia? 
A. Approximately 11 years. 

Q. Do you remember a streetcar that used to say 7th and Florida 
on it? A, I can't say thatI do. I very rarely ride the streetcars. I 
have my own car. : 

Q. How long have you been on the police force? A. About 11 years. 

Q. And all that time you don't have any recollection of a streetcar 
that said 7th and Florida Avenue on it? A. I can't say that I have. 

Q. How often do yougo up or in the vicinity of the ball park where 
7th and Florida Avenue are? A. We cruise that quite a lot, sir. 
Q. Would you say you cruise it 5 or 6 times a week, at least? 

136 A. Not that often but we do cruise that area. It is a rather hot spot 


up there. 
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Q. How often do you cruise it, say during the last two years, per 


week or per month? A. I might have been in that area 100 times in the 
last few years. 

Q. How about before that, about the same number of times? 

A. Up until three years ago, I was in No. 2 Precinct. I wouldn't be up 
that way until 1957. 

Q. Does No, 2 Precinct take in any part of U Street? A. No, sir, 
it stops at S Street. 

Q. Whereabouts in Maryland do you live? A. Wheaton. 

Q. So, to get to No. 2, you would have to cross the streetcar 
track to go to the ball park? A. No, I crossed at 5th and Florida, 
Northwest. 

Q. Streetcars run at that point, don't they? A. Yes, thereisa 
streetcar track there. 

Q. Are you familiar with a store near the intersection of 7th and 
Florida which has'a sign on it which says, "Seventh and Florida Liquor 
Store or Drug Store” or anything similar to that? A. No. There is a drug 
store on the corner. I think it is the northeast corner. I don't know what 

the name of itis, sir. 

Q. You say you arrested this defendant? A. Yes, I did. 

Q. Where did you arrest him? A. At 2003 8th Street, his home. 

Q@. How far is that from the intersection of 7th and Florida Avenue? 
A. It is about a block away, sir. 

Q. And you estimated that block at 150 feet? A. No, sir. I say 
where the transaction between the defendant and Officer Bowden took place 
was about 150 feet, sir. 

MR. L'HOMMEDIEU: I have no further donctioni of this witness. 

MR. TITUS: That is all I have of this witness. | 

THE COURT: All right, you may step down. 

(Witness excused. ) 

MR. TITUS: Your Honor, I submit that as testimony from the 
officer. 

THE COURT: Do you have any testimony? 
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MR. L'HOMMEDIEU: I would like to use as a witness a man from 

the District of Columbia Government. 
THE COURT: You may do that. 

MR. L'HOMMEDIEU: Mr. Hoyle, will you take the stand, sir? 


Thereupon, 
ROY C. HOYLE 


called as a witness and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. L'HOMMEDIEU: 
Q. Would you give us your name, please? A. Roy C. Hoyle. 
Q. What is your occupation, sir? A. Subdivision Planner out of 
the Office of the Surveyor andI have custody of the records of that office. 
Q. Within the last 24 hours, have you checked those records to 
ascertain if there is a 700 block of U Street, Northwest? A. Ihave, yes. 
Q. What did you ascertain, sir? A. I ascertained there was, 
officially, no 700 block of U Street, Northwest. 
MR. L'HOMMEDIEU: I have no further questions, Your Honor. 
MR. TITUS: I have no questions of this witness. 


THE COURT: All right. 
(Witness excused. ) 


MR. L'HOMMEDIEU: Your Honor, I have no further testimony on 

this point andI would like, if I might at this time, if Mr. /Titus is 
finished, answer his argument which he made in response to mine. 

THE COURT: Ali right. 

MR. TITUS: May I finish up one part of my argument, Your Honor? 

THE COURT: Yes. 

MR. TITUS: Your Honor, the thought occurs to me, and] would 
suggest this respectfully to the Court, that having made the concession 
which I made originally that there is technically no 700 block of U Street 
that we are now, since it was an oral bill of particulars on that one point 
alone -- 

THE COURT: Yes. 
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MR, TITUS: -- as of yesterday perhaps and certainly as of this 
morning, we are now informing this defendant, through his counsel and 


with the defendant here present, that the area where this offense occurred 
is the 700 block of Florida Avenue, Northwest. 

I think that we have a right, under the rules and under the law, to 
submit a substitute bill of particulars. 

THE COURT: I think you have, too. 

MR. TITUS: Since it was an oral bill of particulars, I am submitting 
it orally the way it was originally given. Therefore, I submit, under the 
argument I made orally, since counsel and his client are now apprised of 
that area, I think it is on them to show that they are prejudiced and show 

the reasons. 

THE COURT: |I think if they wish a delay or something of that kind 
you should show why you should have a delay. 

MR. L'HOMMEDIEU: May it please the Court, I might say at this 
time I went to Mr. Titus and requested the information as to where this 
happened so I could question a prospective witness. He refused that 
information. I filed a motion for a bill of particulars, which is in the. file, 
stating, I believe, that 1 had been to Mr. Titus and the information had 
been refused. 

The Court granted the motion as to two things that I requested; one, 
the address where the alleged crime took place and, two, the time when it 
took place and I was denied the third request that I made. I don't know the 
exact date that that took place. 

Now, the Government has put on its proof. They have closed their 
case. We have argued the motion. We have produced witnesses and 
now, at this time, they want to come in and, in effect, amend the bill of 
particulars. 

THE COURT: That is right. 

MR. L'HOMMEDIEU: I have the case which I cited before, the case 
of United States vs. Goulde where it says when a bill of particulars is once 
made and served and the defendant was furnished the bill of particulars, 

counsel must be confined to the particulars he has specified as closely 
and effectively as possible in a special declaration. 
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THE COURT: Does that refer to an oral bill of particulars? 
MR. L'HOMMEDIEU: No, it does not, Your Honor, but I cannot 
see any difference. I might say when we were before Jude Pine, Judge 
Pine asked me if I would accept it orally -- and I have known Mr. Titus 


for 9 or 10 years -- and. of course, I would accept it from Mr, Titus. 


I accepted it from: Mr. Titus because I know he is a gentlezran.| I do no: 


think it should nave any effect on a defendant. 
I mizht say I have never heard of a bill of particulars being given 
orally before and I was happy to accept it. 
I want again to make reference to the case that Mr. Titus cited 
which I believe was Land vs. United States. I have not read that case, 
but, speaking from the little quote that I got from him that he gave Your 
Honor about an indictment for a liquor offense and I think he mentioned 
the words "overt action," then it ,oes on to say thatitisa continuing of- 
fense. That is not the case nere, and I am not arguing that. 
I am stating, and I have cited authorities, that once they allege a 
particular premises or particular block, they are bound to prove that 
that offense occurred in that block. I cited only two cases but one 
of the cases I cited to Your Honor cites 4 or 5 other cases and [ have the 
book here so if they say 700 block of U Street or 706 U Street,| they have 
to say it took place at 706 U Street. 
I ask Your Honor to grant a judgment of acquittal on Counts 1, 2 
and 3. 
MR. TITUS: I would like to say this, Your Honor: The Court 
knows and I am sure it is clear law, as I have mentioned before, that the 
purpose of a bill of particulars is to prevent surprise and to inform the 
defendant so double jeopardy will not ensue. That purpose is the purpose 
of a bill of particulars and it is why the information is given. 
In this case, counsel saw fit to ascertain for himself that there was 
no technical location such as 7th and U Street. Instead of then \coniing to 
the Government, which I think he had a moral, right to do and certainly 
I think the Court would recognize that, and telling the Government there is 
an allezation in the bill of particulars which has been supplied by him that 
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an offense occurred at a non-existent place in the District of Columbia, 
he waits until the Government has completed its case and, by way of 
motion to thwart justice, and that is all it amounts to, moves to dismiss, 
in effect, for judgment of acquittal. 

THE COURT: I am not going to dismiss. I will give a delay if they 

want to show any prejudice they have suffered but I am not going to 
dismiss because he could be re-indicted, for that matter. 

MR. TITUS: I say so, too, but I think the Court asked a moment 
ago for counsel to 'show the Court where it would be prejudiced by this 
error. 

THE COURT: Yes. 

MR. TITUS: And nothing counsel said showed any prejudice. I 
submit we should now proceed. 

MR. L'HOMMEDIEU: MayI make sure thatI have the record 
protected for my client. I want to make sure that I did move, as to 
Counts 1, 2 and 3, for judgment of acquittal. 

THE COURT: There is no doubt about that. 

MR. L'HOMMEDIEU: And also that I moved to strike all testimony 
relative to those counts. 

THE COURT: I think you did. 

MR. L'HOMMEDIEU: I think I did, too. 

THE COURT: I agree with your thinking on that. 

MR. L'HOMMEDIEU: But you know, when you get to the Court of 


Appeals, I thought I did it; I meant to, anyway. 
THE COURT: I think you did. 


MR. L'HOMMEDIEU: I hope I don't get to the Court of Appeals. 

THE COURT: I hope you do. 

MR. L'HOMMEDIEU: I assume that motion as to those counts has 

been denied. 

THE COURT: I think so but I want counsel for the Government to 
produce any authority that he thinks he can find on the point that might 
fortify my position in this matter. 

MR. TITUS: I will be happy to do that during the luncheon recess. 
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THE COURT: I think I will take a ten-minute recess now. 
MR. L'HOMMEDIEU: I would like to move -- perhaps when you 
come back -- on other grounds as to the other three counts. 
THE COURT: Why don't you move now and then counsel can look 
them all up at once. 
MR. L'HOMMEDIEWU: I would be happy to. 
Your Honor, addressing myself now to Counts 4, 5 and 6 as they 
affect only my client, Richard Ward, I direct the Court's attention to a 
recent opinion of the United States Court of Appeals, Kelley vs.| United 
States, decided February 11, 1960, and it is a per curiam opinion. It 
is quite short. 
* a * * * 
MR. L'HOMMEDIEU: * * * As to the first count which the Court 
of Appeals stated, selling narcotics, the Government offered evidence 
which a plain-clothes man gave, that she gave him money and she later 
handed the officer a packet containing drugs. 
With the case in that posture, it became essential to establish a 
sale by the appellant so, with this in mind, I did some research as to what 
I think constitutes a sale and I don't think, in this case, it has been 
established and, therefore, I am moving for a judgment of acquittal as 
to Counts 4, 5 and 6 because I think it applies to all counts. 
I am referring to the case of United States vs. Sawyer, the Third 
Circuit Court of Appeals decision decided January 15, 1954 and/reported 
in 210 Fed. 2d. at 169 and, at page 170 of that opinion, the Court said 
that in these circumstances, we think the Court should at least have 
pointed out to the jury that if they believe the federal agent asked the 
defendant to get heroin for him and thereupon the defendant undertook 
to act in the prospective purchaser's behalf rather than his own|then, in 
so doing, purchased drugs from a third person with whom he was not 
associated and thereafter delivered it to the buyer, the defendant would 
not be the seller and could not be convicted under this indictment. 
THE COURT: The distinction there, asI understand it, is that he 
was acting as an agent for the buyer rather than an agent for the seller, is 
that the point? 
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MR. L'HOMMEDIEU: Procuring agent for the buyer rather than 
an agent for the seller. 

THE COURT: I think I understand the point. 

What is it here that makes him an agent for the buyer rather than 
an agent for the seller? 

MR. L'HOMMEDIEU: If I remember the testimony correctly, 
referring now to the transaction which allegedly took place at 12th and 
U Street, Northwest on September 1, 1959, I think Officer Bowden 
testified that Ward, thatis, my client, he waved to Ward, got Ward's 
attention and then Ward went over to the other defendant, Lyons, and 
then Lyons went down the street to a house, the number of which he is 
not sure, came back in about 15 minutes and handed a package to Ward 
and Ward handed it to the officer. 

I think that indicates he is an agent of the buyer. 

THE COURT: Why? 

MR. L'HOMMEDIEU: I don't think there is any indication that Ward 
received one cent for his services. He apparently went down there at 


the officer's request, got the narcotics or asked this Defendant Lyons 


to get the narcotics and when Lyons returned, he took the narcotics, took 
them over to the officer. That is my recollection of the testimony and if 
that is the testimony, I think we are entitled to a judgment of acquittal 

on that point and, of course, I have other authorities on that point. 

THE COURT: I wish you would tell me what the point is. 

MR. L'HOMMEDIEU: All right. In United States vs. Moses, which 
is a Third Circuit Court of Appeals case, reported at 202 Fed. 2d., 166 
and decided in 1955, the Court said, at page 168, that there was nothing 
to show that she -- that was the defendant -- was associated in any way 
with the enterprise of the seller or that she had any personal or financial 
interest in bringing trade to him. 

In that case, the facts are not the same as in this case. In that case, 
she introduced the parties. She vouched for the alleged buyer and the 
Court said she could not be convicted because there was no showing she 
was associated in any way, shape or form andI say that is exactly the 
situation we have here. 
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I have a similar case, United States vs. Prince, I think is the 
name, which goes to the third count and states substantially the same 
thing. The case is United States vs. Prince, 264 Fed. 2d., decided by 
the Third Circuit at page 852. 
I say the same principle as stated there would apply to the standard 
count in a narcotic indictment which is the sixth count in this particular 
case. Therefore, we move for a judgment of acquittal on Counts 4, 5 
and 6, 
THE COURT: That he was not shown to be an agent of the seller? 
MR. L'HOMMEDIEU: Correct. It was not shown that he knew any- 
body in the house so we can eliminate that. It was only shown that he went 
over to a man, the co-defendant, Curtis Lyons, and that money was trans- 
ferred. The Defendant Lyons went to a house and came back. It was not 
shown he was an agent of the Defendant Lyons. Furthermore, there is 
no testimony that he received any financial gain or any other benefit from 
this transaction whatsoever so, if he was anything, he was the agent of 
the officer. 
* * * * * 
THE COURT: * * * Is there anything else before we haye the 
jury return? We have taken an enormous amount of time on this case. It 
looks like it is going to have to be tried by the Court of Appeals, anyway. 
MR. L'HOMMEDIEU: I have nothing further, Your Honor| 
THE COURT: Have you anything further ? 
MR. HARRIS: I do not, Your Honor. 
THE COURT: Bring the jury in, then. 
(Thereupon, the jury returned to the courtroom. ) 
MR. TITUS: The Government had rested, if Your Honor please. 
* * * * * 
CURTIS LYONS 
called as a witness in his own behalf, and, having been first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 
* * 
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BY MR. HARRIS: 

Q. Were you present on the corner of 12th and U on the first day 
of September and did you, on that day, see this man, Richard K. Bowden, 
and other members mentioned by Officer Bowden on that particular 
corner about 2 o'clock? A. No, sir, I didn't. 

Q. On that day and at that time, did you know this defendant, 
Richard Ward? A. No, I didn't. 

Q. When did you first meet him? A. At the District Jail. 

Q. Did you at any time sell any narcotics to Ward? A. No, I 
didn't. I wasn't even familiar enough to even speak to him or hold a 
conversation. 

* * * 

MR. L'HOMMEDIEU: Yes, Your Honor. 

I would now like to call Mr. Hoyle to the stand. 

Thereupon, 

ROY C. HOYLE 
a witness called for and on behalf of defendants, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. L'HOMMEDIEU: 

Q. Give us your complete name, sir. Roy C. Hoyle. 

Q. What is your occupation? A. Subdivision Planner in the office 
of the Surveyor of the District of Columbia. 

Q. Do you have certain records under your control in such a 
position? A. I do. 

Q. And what! records are those, sir? A. The official records, the 
land records of the District of Columbia. 

Q. Did you have occasion to review those records within the last 
24 hours? A. I did. 

Q. And what did you review them for, sir? A. I reviewed to find 
if there was a 700 block of U Street, Northwest. 

Q. Is there such a location? A. No, there is not. 

Q. How long have you lived in or around the District of Columbia, 
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sir? A. I have lived here practically all my life, about 45 years. 
Q. Prior to anything you might have heard today, had you ever 
or do you know of any location in the District of Columbia, either officially 
or otherwise, known as 7th and U, Northwest, or the 700 block of U 
Street, Northwest? A. No. Locally, I am not that well acquainted with 
that neighborhood. 
MR. L'HOMMEDIEU: Thank you. 
No further questions, Your Honor. 
THE COURT: All right. 
CROSS-EXAMINATION 
BY MR. TITUS: 
Q. Did you bring a map of that area with you? A. I have a map of 


the entire city, but not just for that particular area. 
Q. Not of that particular area? A. No. 
Q. Are you personally, from looking at that map, familiar with 
U Street and Florida Avenue at the area of 7th Street? A. ae I am. 


Q. What happens there? Does Florida Avenue run into U Street? 
Would you describe that? A. This would indicate that U Street ends at 
Florida Avenue at 9th Street. 

Q. What happens then? When does U Street start again?| A. Well, 
U Street starts at Bohrer Place, and runs from Bohrer Place, continuing 
east, I assume you mean? 

Q. Yes, continuing east. A. Yes. At Bohrer Place, and runs 
from Bohrer Place to 3rd Street. 

Q. To 3rd? A. Yes. Bohrer Place would be just west of 6th 
Street. 

Q. SoU" then goes as far as what? A. 9th Street. 

Q. And what would be -- if U Street continued, rather than Florida 
Avenue, what would be 7th and U is actually 7th and Florida Avenue; is 
that correct? 

MR. L'HOMMEDIEU: I object to that, Your Honor. He said, "If 
U Street continues, " and it does not continue. 

THE COURT: Well, he assumed that it didn't. 
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MR. TITUS: I know it doesn't, Your Honor. 
THE COURT: All right. 
BY MR. TITUS: 

Q. I am asking that if it did, it would be called 7th and Florida 
Avenue as the street is designated; is that correct? A. Well, Florida 

Avenue doesn't run in a direct line so it wouldn't necessarily be 
U Street, no. 

Q. There is a curve, is there not? A. Florida Avenue runs north- 
westerly and U Street runs east and west. 

Q. Does Florida Avenue run perpendicular to U Street? A. No. 
It runs in a northwesterly direction, not perpendicular. — 

Q. In relation! to U Street, in what direction -- parallel? A. No. 
Well, generally parallel but not exactly parallel. 

Q. And you say you are personally not familiar with that area 
individually, sir? A. No, I am not. 

Q. So you have no knowledge of whether or not that could be commonly 
called 7th and U Street? A. I do not have that knowledge. 

MR. TITUS: That's all. Thank you. 

MR. L'HOMMEDIEU: I have no further questions, Your Honor. 

THE COURT: I take it thatis all, Mr. Hoyle. 

MR. L'HOMMEDIEU: Your Honor, I ask that the witness be excused 
permanently. 

THE COURT: No objection, I take it. 

MR. TITUS: No. 

THE COURT: Let him be excused. 

(Witness excused. ) 

MR. L'HOMMEDIEU: Your Honor, the defendant will take the stand 
at this time. 

Thereupon, 

RICHARD H. WARD 

a defendant, called as a witness in his own behalf, having been first duly 
sworn, was examined and testified as follows: 


\ 
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DIRECT EXAMINATION 
BY MR, L'HOMMEDIEU: 
Give us your name, please. A. Richard H. Ward. 
How old are you, Mr. Ward? A. Twenty-two the 15th of April. 
How old were you on September 1, 1959? A. 21. 
Whereabouts did you live prior to your incarceration|in the jail? 
A. 607 Q Street, Northwest. 
Q. Are you familiar with the intersection known as 7th and Florida 
Avenue? A, Iam. 
Q. Have you ever heard it called anything else until this trial? 
A. No, sir. 
Q. What date were you arrested in connection with this case? 
A. December the 11th. 
Q. Is that 1959? A, Yes, sir. 
Q. Can you tell us where you were on or about July 31 of 1959, any 
time during that day? A. No, sir, I couldn't. 
Q. Do you have any idea at all? A. No, sir. 
Q. Were you working then? A. No, sir, not at that time. 
Q. What about September 1, 1959; can you tell us where you were 
at that time? A. No, sir, I can't. 
Q. Now, Mr. Ward, you are charged, among other things, with 
facilitating the concealment and sale of a narcotic drug after the drug had 
been imported with knowledge of Richard H. Ward into the United States, 
contrary to law. 
Do you have any knowledge whatsoever concerning the importation 
of any drugs into the United States? A. No, sir, I don't. 
Q. Did you know Curtis Lyons prior to the date of your arrest? 
A. No, sir, I didn't. 
Q. Had you ever seen him? A. I can't sayI have seen him, and 
I can't say I haven't. I don't remember. 
Q. Officer Bowden, I believe his name is, you saw him in court 
yesterday and today? A. Yes, sir. 


Q. Had you seen him before, just before you were arrested? A. Yes, 


T had. 
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Q. Where had you seenhim? A. At 11th and Q, 11th and O, to 
make a correction there. 

Q. Did you ever sell any narcotics to Officer Bowden at any time, 
specifically, July 31, 1959 and September 1st of 1959? A. No, sir, 
I haven't. 

Q. Whereabouts were you arrested, sir? A. 2003 8th Street, 
Northwest. 

Q. Who lives there? A. My wife's mother. 

Q. How far is that from the intersection of 7th and Florida? A. It's 
a block away. 

Q. Is that your home? A. No, itisn't. 

MR. L'SOMMEDIEU: No further questions. 

CROSS-EXA MINATION 
BY MR. TITUS: 

Q. During July and September of 1959, Ward, where did you work? 

A. July? 


Q. Well, July through September, 1959; where did you work? 
A. InJuly I did work. 
Q. Where? A. I won't say it was in July. I think I left the job in 
June, in the end of June. 
. The endof June? A. Yes, sir. 
What job was that? A. Collingwood Restaurant in Virginia. 


In Virginia? A. Yes, sir. 
During July what did you do for a living? A. During July? 
Yes. A.'| I was not working. I was seeking employment. 
Seeking employment? A. Yes. 
What about during August? A. I was also seeking employment. 
And September? A. September? The first part of September 
I was seeking employment -- 
MR. L'HOMMEDIEU: Your Honor, may we approach the bench? 
(Thereupon counsel for the parties approached the bench and 
conferred with the Court as follows:) 
MR. L'HOMMEDIEU: As I understand it, he was arrested on another 
offense some time in the middle of September. 
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THE COURT: He was? 
MR. L'HOMMEDIEU: I understand that's correct, Your Honor. 
THE COURT: He was arrested on another offense? 
MR. TITUS: And convicted, sir, of narcotics. . 
MR, L'HOMMEDIEU: So it is all right to bring it out, but the 
question he didn’t know how to answer because, was he looking for 
employment, and -- sol figured if he wanted to ask him about the con- 
viction, fine. 
THE COURT: Yes, if.he was convicted he can bring that |out. 
MR. L'HOMMEDIEU: I understand that's a fact. 
THE COURT: All right. 
(Thereupon counsel resumed their places at the trial 
and the following occurred:) 
BY MR. TITUS: 
Q. Ward, it's your testimony, is it, that you did not know this 
defendant Curtis Lyons -- A. Yes. 
Q. -- before you were arrested? A. Yes. 
Q. And that on September 1st, 1959, you did not have any trans- 
action with him concerning narcotics whatever? A. No, sir, Ii did. 
Q. Did you know -- 
Stand up, please. (Officer Bowden arose:) 
Did you know Officer Bowden as "Slim?" A. I didn't know him 
personally. I had seen him. 
Q. Where had you seen him, Ward? A. I stated at 11th land O. 
Q. AtilthandO? A, Yes. 


Q. Doing what? A. I was purchasing drugs there in a house at the 
corner of 11th and O. 


Q. You were? A. I were. 
190 Q. And who was with you at that time? A. I wasin the company of 
Charles Williams. 
Q. Charles Williams? A. Known as "Breeze" -- B-r-e-e-z-e -- 
in this case. 
Q. And what date was that? A. That was in July. 
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Q. Well, now, was it at the end of July, like July 31st? A. I don't 
recall the date. 

Q. You don't recall. But you never knew Curtis Lyons at all? 

A, No, sir. 

Q. Are you the same Richard Howard Ward who on or about 
September 21, 1959, was convicted of possession of narcotics here in 
the District of Columbia? A. Iam. 

Q. You are the same? A. Iam. 

Q. Where did you say you lived, Mr. Ward? A. 607 Q Street, 
Northwest. 

Q. Is that the address you gave the police when they arrested you? 
A. I didn't have to give any address when I was arrested. They assumed 
that address. 

Q. They assumed that address? A. Yes. 

Q. When the police officers questioned you, didn't they ask you 
what your home address was, and your name, when they booked you? 

A. WhenI was downtown I stated my address. 

Q. I didn't ask you that. When they arrested you, didn't they 
inquire of you what your home address was? A. I said whenI was 
arrested and 1 was downtown, booked, I stated my address. 

Q. What did you state? A. 607 Q Street. 


Q. Did you ever sign any form in which your address appeared? 
A, I think I signed an addict form. , 

Q. What address appeared on that? A. 607 Q Street. 

Q. As your home address? A. As my home. 

MR. TITUS: May this be marked as Government's Exhibit 4 for 
identification, please? 


(Thereupon an addict form was marked 
| Government Exhibit No. 4 for identi- 
fication. ) 


BY MR. TITUS: 
Q. You said you signed a form you called an addict form? A. I did. 
Q. Is that your signature on the back there? A. It is. 
Q. Would you look at the form and tell me if that is the form you 
were referring to? A. It is. 
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Q. What does it list as your home address? A. 2003 8th Street. 
Q. Was that your home address? A. No, it wasn’t. At the time 
of my arrest I was extremely intoxicated; under the influence of narcotics. 
Q. You were what? A. I was under the influence of narcotics. 
Q. When? A. At the time of my arrest. 
Q. When you were arrested? A. Yes. 
Q. What was your habit? How much was your habit? A.| How much 
was my habit? 
Q. Yes. A. I would say $15.00 a day. 
Q. And how did you make $15. 00 a day to fulfill your habit, Mr. 
Ward? 
MR. L'HOMMEDIEU: I object, Your Honor. 
‘MR. TITUS: I think that is material, Your Honor. 
THE COURT: Why do you object? What is your ground for objection? 
MR. L'HOMMEDIEU: It doesn't have any bearing on the case, how 
_ he got $15. 00 a day. 
: THE COURT: Overruled. 
BY MR. TITUS: 
Q. How did you make that money to fulfill your habit every day? 
A. How didI make the money to fulfill my habit every day? 
Q.. Yes. A. My wife worked, my mother worked, my father worked, 
and I am in very good standing with my people. 
Q. And they gave you $15. 00 a day for your habit? A, I could obtain 
money from my people to purchase drugs. 
Q. You needed $15.00 a day, didn't you? A. Not per shot. 
Q. How much per day, money, did you spend for drugs? A. I said 
in the entire day the whole habit didn't include over $15. 00. 
Q. My question is, did you get that $15. 00 a day from your folks? 
A. Not every day. 
Q. Where did you get it when you didn't get it from them?) A. Where 
didI get it? I gambled for it. 
Q. You gambled. What was your nickname? What did they know 
you by on the street? A. Everyone knows me as Richard Ward. 
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Q. Old Fox?’ A. My name is Ward, Richard Ward. 

Q. What nickname did youuse? A. Richard. 

Q. You didn't use any other nickname? A. I didn't use it. 

Q. Did other people call you by nickname? A. This man here 
called me by the nickname of Old Fox, or "Fox" of some sort. 

Q. Who called you that? A. This Agent Bowden. 

Q. Officer Bowden? A. Yes. 

Q. Where, out on the street, did he call you that? A. Inthe 
courtroom. 

Q. I'm speaking about on the street, what were you known as? 

A, Richard Ward. 

Q. How long have you been married, Mr. Defendant? A. Approx- 
imately better than a year. 

Q. Better thana year? A. Yes. 

Q. What is your wife's name? A. Diann Ward.. 

Q. Diann -- D-i-a-n-n (spelling). Was she present at the time 
you were arrested? A. She was. 

Q. Anyone else present there? A. Her mother. 

Q. What is her mother’s name? A. Alice Holmes. 

Q. You have been married over a year? A. I have. 

Q. Mr. Defendant, when was the first time that you met the 
defendant Curtis Lyons? A. In the District Jail. , 

Q. When? A. When we was going before the Commissioner on 
December 11th or 12th. 

Q. December the 12th. A. Whenever we went before the Commis- 
sioner together. 

196 Q. That was the first time you met him? A. That is. 

Q. How often have you seen him since that time? A. How often? 

Q. How frequently? A. He has been on bond. 

Q. I didn’t ask you that. I asked you how often you had seen him. 
A. I've seen him every time we come to court, That's the only time I 
see him. 


Q. Who was your source of supply for your habit ? 
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MR. L'HOMMEDIEU: Your Honor, I object to that. 

THE COURT: What is the ground for your objection? 

MR. L'HOMMEDIEU: Not relevant to any allegation in any of the 
counts in the indictment. 

MR. TITUS: Your Honor, I think it has relevancy to the entire 
indictment. This is a narcotic charge. This defendant has admitted 
that he had a habit of $15. 00 a day with relation to the other people who 
had been named by the officer -- 

THE COURT: It is certainly public interest, but whether|it is 
material to the indictment or notI don't know, Mr. Titus. 

MR. TITUS: On the question of credibility only, Your Honor; 

that would be my point. 

THE COURT: Well, I'm not sure of that. 

MR. TITUS: All right, sir, I will withdraw the question. 

THE COURT: I think it's a proper question for you to ask, but I 
don't know that it is a proper one for me to require him to answer. 

MR. TITUS: Very well, sir. 

BY MR. TITUS: 

Q. Your habit that you spoke of was in what drug, what particular 
drug? A. Heroin. 

Q. Are you familiar with the area at 12th and U Street, Northwest? 
A. I think I am. 

Q. How well? Do you frequent it frequently, or do you just know 
about it, or what? A. I goes to the movies at 12th and U, andI goes to 
the poolroom at 12th and U, I goes to a club at 12th and U. 

Q. You know it quite well, don't you? A. I would say.I know 
the area. 

Q. On September 1, 1959, were youin that area? A. Itisa 
possibility I could have been in the area. 

Q. At about 2:10 in the afternoon? A. I couldn't say. 

Q. Is there a liquor store around that area of 12th and U? A. There 


Q. Is there a phone booth behind the liquor store? A. I jdon’t know. 
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Q. You know the liquor store, don't you? A. The liquor store 
is on the corner. , 

Q. And you don’t know whether there is any public phone booth 
behind it? A. I don't go behind it in the whiskey store. 

Q. Do you know a person who runs some kind of a hot dog store -- 
Ann? A. Not personally. 

Q. Well, if not personally, do you know in any other way, Mr. 
Defendant? A. No, I don't. 

Q. Well, what did you mean by "not personally?" A. I only know 
of the name. The Hot Dog there is at 12th and U. 

Q. Where have you heard the name? A. Right here in the court- 
room. 

Q. Only here in the courtroom? A. I have seen the store frequently 
in the 1200 block of U Street. 

Q. In all the time that you have been at the club, that you have been 
frequenting these different places you have named, you never even saw or 

ran across the defendant Curtis Lyons; is that right? A. Not to 
my knowledge. 

Q. You would know if you had, won't you? A. I would not. 

Q. And you have not? A. AndI have not. 

MR. TITUS: Thank you. 

MR. L'HOMMEDIEU: Do you have any more questions, Mr. Titus? 

MR. TITUS: No. 

REDIRECT EXAMINATION 
BY MR. L'HOMMEDIEU: 

Q. Mr. Ward, you are an addict; is that correct? A. That's true. 

Q. What is an addict, if you can tell us in your own words? A. An 
addict is one that uses narcotics. 

Q. Have you ever sold any drugs to this officer, specifically on 
July 31, 1959 and September 1, 1959? A. I never sold drugs to him or 
anyone. 

Q. But you do admit that you have purchased drugs and you have used 
those drugs? A. I do. 
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Q. Now, Mr. Titus asked you if you were convicted of a certain 
offense. Can you tell us when you were arrested in the other case? 
A. I was arrested September 21st. 
Q. And where were you during the rest of September, October and 
part of November? A. In Occoquan, Virginia. 
Q. And when did you get released, or approximately when did you 
get released, if you don't remember the exact date? A. November the 
14th. 
Q. And thereafter, on December 11th, you were arrested again; 
is that correct? A. Yes, I was. 

Q. And charged with how many offenses? A. Two offenses. 
Q. And those took place before you were arrested on that other 

case; is that correct? A. Yes, sir. 

MR. L'HOMMEDIEU: No further questions. 

REC ROSS-EXAMINATION 

BY MR. TITUS: 

Q. You say you had never sold drugs to anyone. What does 


"coping" mean? A, "Coping?" Coping means to purchase a narcotic 
drug for one. 


Q. For what? A. For someone. 

Q. And what do you do with the drugs when you purchase them? 
A. What do who do with what drugs when they purchase them for who? 

Q. Did you ever cope, Mr. Defendant? A. I never copéd. 

Q. For anybody? A. I bought drugs for myself. 

Q. But never for anyone else? A. No. 

Q. You say you were under the influence of drugs when you signed 
this addict form? A. WhenI was arrested I was. 

Q. Did you read the addict form? A. I glanced over it. 

Q. You what? A. I glanced at it. 

Q. Oh, just glanced atit. A. Yes. 

MR. TITUS: That's all. Thank you. 

No further questions. 

MR. L'HOMMEDIEU: No further questions, Your Honor. 
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(The witness left the stand. ) 
MR. L'HOMMEDIEU: That's our case, Your Honor. 
* * * * * 
DAVID PAUL 
a witness, recalled for rebuttal by the Government, having been previously 
sworn, was further examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

Q. You were previously sworn, Detective Paul, in this case? A.Yes, I 
waS- © ‘he area at 7th and Florida Avenue, Northwest, here, in the 
District of Columbia, have you had occasion to hear that particular area 
designated by a different name than "Florida Avenue -- A. Yes, sir, 

I have. 

Q. -- in the course of your police duties? A. Yes. 

Q. As what? 

MR. L'HOMMEDIEU: I will object to it as hearsay, Your Honor. 

THE COURT: No, I will admit it. 

BY MR. TITUS: 
Q. As what, Detective Paul? A. As 7th and U Streets, Northwest. 


Q. Have you yourself in the course of your police duties referred 
to it by thatname? A. Yes, I have. 
Q. Have you heard other people in the course of your police duties 


and personal life refer to it by that name? 

MR. L'HOMMEDIEU: MayI make the same objection to that one and 
any question similar to that one, so I won't have to stand up all the time? 
That, I think, is hearsay. 

THE COURT: Yes, I understand your objection. I will admit it. 

_ BY MR. TITUS: 

Q. Have you, Detective Paul? A. Yes, I have heard it referred 
to in that manner, 7th and U Street, Northwest. 

MR. TITUS: I think’ that's all. 

CROSS-E.XA MINATION 
BY MR. L'HOMMEDIEU: 
Q. Detective, have you, within the last 24 hours, visited the vicinity 
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of 7th and Florida Avenue, Northwest? A. Yes, I have. 
Q. Did you look at the signs of the intersection up there? A. I 


did. 
Q. What did they say? A. They say many things, depending on 
the signs you are looking at. 
Q. I am talking about the street signs at that intersection. A. Well, 
7th and Florida, the street sign on the north side of the street is Georgia 
Avenue and Florida; on the south side of the street it is 7th Street 
and Florida. 
Q. Is there any sign there that says U Street? A. Not! at that 
intersection, no, sir. 
Q. Now, at the next intersection, which is 8th Street, I think, 
did you look at the signs at that intersection? A. Yes, sir. |There is 
a sign that says "8th Street and Florida Avenue, Northwest, "and another 
sign that is affixed to the same pole that says "Florida Avenue, " and 
indicates to the right. 
Q. Which would be toward 7th Street -- when you said toward the 
right, it could be either way? A. No, it would indicate going north. 
The pole I'm referring to is on the northwest corner of 8th and Florida 
Avenue; the sign on the pole affixed is a large green sign that says 
Florida Avenue" and has the word under it, "Right." 
Q. But there is no notation there of anything about U Street at 
that intersection? A. Not at that intersection, no, sir. 
Q. Now, going to the next intersection, the intersection of 9th and 
Florida Avenue, tell us what the signs on that corner state? A. Well, 
the signs on the east side indicate 9th Street on one side and Florida 
Avenue on the other side. 
On the west side they indicate 9th Street on one side and|U Street 
on the other side. 
Q. So that is where U Street starts; is that correct, according to 
those signs? A. At 9th Street, yes, sir. 
MR. L'HOMMEDIEU: No further questions. 
MR. TITUS: No further questions. 
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MR. HARRIS: May I ask a question? 

THE COURT: Yes, sir. 

FURTHER CROSS-EXAMINATION 
BY MR. HARRIS: 

Q. Where is theAmerican League Ball Park in this city, Officer? 
A. It would be in the, I believe it's the 2000 block of Georgia Avenue, 
Northwest. 

Q. Do you know where Bohrer Street is? A. Yes, I do. 

Q. Where is that? A. It'sa little short street that runs off the 
600 block of Florida Avenue Northwest. It, I believe, dead-ends at the 
rear of the ball park. 

Q. It runs from where? A. It runs off the 800 block of Florida 
Avenue, Northwest, to the rear of the ball park. 

Q. And does it run parallel to %th Street or Georgia Avenue? 

A. It runs parallel to Georgia Avenue, yes, sir. , 

Q. And it starts at Florida Avenue, doesn't it? A. To the best of 
my recollection it's a short block that runs from Florida Avenue to the 
back of the ball park. 

Q. Now, there is a corner called "Bohrer Street and U Street, Hi 
is there not? A. Yes, there is. 

Q. And there is a corner, "Bohrer Street and Florida Avenue, Mu 
isn't there? A. Yes, sir, there would be one. 

Q. During rush hours have you ever seen a street car labeled 
"7th and Florida" come around that vicinity and swing around 7th Street 


and swing back by the Howard Theater? Did you ever see the th and 


Florida car? A. I have seen many street cars. I don't ride the street 
cars. 
Q. I didn't ask you that. I asked you, did you ever see one labeled 

"7th and Florida Avenue?" A. Not to the best of my recollection. 

Never sawone? A. No. 

Were you ever attached to No. 13 Precinct? A. I was not. 

You were attached to No. 2? A. Yes, sir. 

As part of your duties as a police officer, you are supposed to 
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be familiar with all that area, aren't you? A. The area south of § 
Street, yes, sir. 

Q. And you don't know anything about the U Street area? 

MR. TITUS: Objection. I don't think that is a proper conclusion. 

When he makes a statement like that in front of a jury, it is not based 
upon any fact. 

THE COURT: Well, he can ask him questions. That is what you 
should do. The jury pays no attention to his conclusions. 

MR. HARRIS: Mr. Reporter, would you read the last question? 

(Question read:) 

THE WITNESS: I was familiar with the U Street area. I wasn't 
very familiar with it. I didn't work that area, but I knew of the| existence 
of the U Street area, yes. 

BY MR. HARRIS: 

And you live in Maryland, do you, Officer? A. Yes,|I do. 

For the past 11 years? A. No, for the past five years, I believe. 

And before that did you live in the District? A. Yes, I did. 

How long? A. Up to whenI moved into Maryland. It would be 
about six years. 

MR. HARRIS: No further questions. 

REDIRECT EXAMINATION 
BY MR. TITUS: 

Q. Incidentally, Detective Paul, how far was the house at 2003 8th 
Street, Northwest, where the defendant Ward was arrested -- how far 
was that from the 7th and Florida area where the alleged crime occurred? 
A. I would say about 150 feet. 

MR. TITUS: That's all. 

MR. L'HOMMEDIEU: I have a question, Your Honor. 

RECROSS EXAMINATION 
BY MR. L'HOMMEDIEU: 

Q. Detective Paul, how many times within the last two years would 
you say you have passed the intersection of 7th and Florida Avenue, North- 
west; just approximately? A. I would say a hundred or so times. 
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Q. Would the same rate apply before that, for the nine years before 
that, that I understand that you have been on the police force? A. No, I 
would say for the last three years I have been on the Narcotic Squad, I 
have been up there more often. 
Q. Before that, did you occasionally pass the intersection of 7th 
and Florida Avenue? A. On occasion, yes, sir. 
215 RECROSS EXAMINATION 
BY MR. HARRIS: 
Q. Officer, is 2023 about midway of the block? A. 2023? 
Q. Yes, sirl A. I don't know where that address is. 
Q. You don't know where 2023 8th Street is? A. No. 
MR. HARRIS: No further questions. 
REDIRECT EXAMINATION 
BY MR, TITUS: 
Q. Do you have any idea what he was asking you about, 2023 8th 
Street? A. The only conclusion -- 


MR. HARRIS: I object to his idea. He answered the question, if 
the Court please. 


MR. TiTUS:| There should be some reason shown for that question; 
otherwise it's completely immaterial. 

MR. HARRIS: He has answered the question and I have not pursued 
it further and now he is asking him about his ideas, and I object to that, 
Your Honor. 

THE COURT: You say he has answered the question? 

MR. HARRIS: He has answered the question. 

THE COURT: What was his answer? 

MR. HARRIS: His answer was, he didn't know where the address was. 

THE COURT: He didn't know where it was. 

MR. HARRIS: That's right. 

THE COURT: Well, I wouldn't say that was an answer. 

BY MR. TITUS: 

Q. Iam asking, does that address mean anything to you, Officer? 

A. Not 2023, no, sir. , 
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Q. The address that the defendant Ward was arrested at was what? 
A. 2003. 
Q. 8th Street? A. 8th Street, Northwest, yes, sir. 
MR. TITUS: Thank you, that's all. 
(The witness left the stand. ) 
MR. TITUS: That's all the evidence the Government will put in, 
Your Honor. 
* * * 
THE COURT: Let the jury retire. 
(Thereupon the jury left the courtroom) 
FURTHER ARGUMENT 
ON BEHALF OF THE GOVERNMENT, BY MR. TITUS 
MR. TITUS: May it please the Court, the question, I think, which 
was before the Court, unresolved, which Your Honor just mentioned at 
the bench, was the question of determination as to whether the oral 
statement made by me pursuant to an order of the Court calling for a 
bill of particulars as to the particular place of the occurrence of the crime 
on July 31, 1959, that is, the three counts of the indictment, Clunts 1, 
2 and 3, and the fact that there is a subsequent variance in the name of 
that particular area by it being a different street, Florida Avenue -- is 


a fatal variance which would require the Court to direct either,| 1, a 
judgment of acquittal on those three counts as to the defendant Ward, who 
alone is charged in those counts, or as to whether the Court would take 


other action to remedy that particular area. 
THE COURT: Of course, I have already offered to grant any 
continuance that might be necessary to avoid any prejudice that he might 
have suffered by reason of your naming 7th and U instead of some other 
location that might be known as the official designation of |the area 
which is probably 7th and 12th, as near asI can figure out from what has 
been said in the testimony. 
MR. TITUS: Or 7th and Florida Avenue. 
THE COURT: I mean 7th and Florida Avenue, yes. 
MR. TITUS: I think that's the correct designation. 


70 

THE COURT: Yes. 

But, so far as I have been able to learn, there has been no prejudice. 

MR. TITUS: That is going to be the crux of my argument. 

THE COURT: Yes. 

MR. TITUS: And I would like to make it in this fashion: 

The point was raised to me for the first time. I was totally and 
completely unaware of this non-existence of 7th and U Street until I heard 
it in court today. Consequently it came as something I could not prepare 
for prior to this, because counsel saw fit not to so inform me. 

My point is simply this, Your Honor: 

I spent the entire lunch hour -- I have had no lunch -- trying my 
best to find a case in point. I will be frank with the Court, I don't think 
there is one, or if there is one, it escaped my search during that hour or 

so of lunch time. 

I have found/innumerable cases defining the purpose of and the 
definition of a bill of particulars and I think that in itself when I explained 
it is material to this: 

The question is, as I see it, from all of the cases I have found both 
in Corpus Juris, Secondum, American J urisprudence and the Digests, 
Federal and D. C\, reading every case that I could in that time, is the 
question of whether or not there is a prejudice resulting to the defendant 
who has sought and obtained a bill of particulars, or in the instance where 
he has sought it, where the Court in its wisdom has seen fit not to grant 
it, because it is purely a matter for the Court to determine. 

THE COURT: That's right. 

MR. TITUS: In that connection, Your Honor, the cases all point 


out that the only purpose is to prevent surprise and the defense of double- 
jeopardy occurring. 


So that the defendant, in other words, can be more adequately 
informed of the nature of the charges against him, so that when he comes 
to trial he will not be surprised. 

That is the'sole and only function of a bill of particulars. 

Now, in that connection, Your Honor, if it is shown that at any 


71 
time a defendant is prejudiced or in any way hurt by a false or faulty state- 


ment appearing in a bill of particulars and that prejudice is 
demonstrated to the Court, I think it is wholly and totally fair that if that 
is shown, that the Court give the defendant an opportunity to remedy 
what would be that prejudice. | 

THE COURT: There is no question about that. 

MR. TITUS: Now, I submit to the Court most respectfully that 
what has happened here is this, Your Honor, and I don't think any Court 
in the cases I read would hold otherwise: 

That theré has been an attempt here because of a completely honest 
error, which I think has been self-explained here in Court -- there has 
been an attempt to use that as a means of asking this Court to acquit a 
defendant of a crime, or in this case, three crimes, ae ona 


specific date and at a specific hour. 

I don't think that is justice, and I don't think the Court of papoesis 
in this jurisdiction would so hold. 

THE COURT: Besides that, you have a right to amend your bill 
of complaint. 

MR. TITUS: WhichI submit to the Court I did this morning orally, 
as I did it originally when it was ordered by Judge Pine. 

I have orally now amended it. 

The counsel for the defendant Ward, who is the only datdadant 
affected -- not the other defendant -- the counsel for the defendant Ward, 
having been apprised of my change, that is, of my amendment, has not 
shown this Court any prejudice resulting to his client by virtue of that 
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change which he has had a day now to prepare for. 
THE COURT: Well, I have offered to give him further time if it 
is needed. 
MR. TITUS: I know the Court has, and I think that is only fair, but 
to say to this Court that because of that bill of particulars, which was an 
inadvertence, it is true, but because of that one point designating a certain 
street which is certainly well known -- the area is not a mystery to this 
defendant nor certainly to his counsel who found it out before trial -- 
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to say that because of that, his client should be acquitted of those charges, 
I think it is ludicrous, and I think it is a manifest injustice to entertain 
such an idea. 

There is no ¢ase which says that a Judge must acquit a defendant 
by virtue of a possible error ina bill of particulars when there has been 
an amendment done in good faith; and I submit to the Court that if there 
is any prejudice the burden isn’t upon the Government to show that. 

The burden is upon those claiming the prejudice and that would be the 
defendant Ward. 

I can do no more than go to all the cases defining the bill of 
particulars but I know of no case in which there was the error in which 
the Court has had this particular proposition before it. 

But I would rely on a general definition of a bill of particulars and 
its function and purpose, Your Honor. 

THE COURT: All right. 

Has counsel any statement to make on that point? 

MR. L'HOMMEDIEU: Yes, I do, Your Honor, I have several 
things: 


Mr. Titus says he can't find a case onit, Your Honor, and I have 


mentioned two this morning, andI mentioned that in one case they cite 
five decisions to support it, andI gave this morning citations for the 
cases and I still have the cases here and I say it is very clear --I 
will read just one sentence out of this case again: 
"Where! an indictment specifically describes the premises 
on which the crime is alleged to have been committed, the 
address becomes a matter of substance. " 
9th Circuit 5 Fed. 2d 887. 
Then the next case I will spell: 
In Aftzger versus U. S., 8th Circuit 200 Fed 494, Anderson versus 
U. S., 5th Circuit, 30 Fed. 2d 485, Todd v. United States, 5th Circuit, 
48 Fed. 2d 530. 
That case is speaking of an indictment. It does not speak of a bill 
of particulars. 
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One of the purposes of the bill of particulars it amends, in effect, 

the indictment. You may not call it an exact amendment but it} becomes 

in legal effect a part of the indictment. Therefore, once you have a bill 
of particulars it becomes just like an indictment, an essential thing to 

prove. 

The Government has to prove that this case took place in the 700 

block of U Street Northwest. 

THE COURT: Well, then, you say there is no such place. 

MR. L'HOMMEDIEU: That's correct. 

THE COURT: Then it couldn't be proved that way and it could not 

be a double jeopardy. 

MR, L'HOMMEDIEU: Your Honor, I don't argue with you on that 

at all. 


THE COURT: You don't have to do it. ButI mean, if the indictment 
was dismissed and another one was brought it couldn't be double jeopardy. 
MR. L'HOMMEDIEU: I'm not arguing that point at all, Your Honor. 


THE COURT: I know you are not. 
MR. TITUS: I think it is so. 
MR. L'HOMMEDIEU: All right, just for the purpose of discussion 
I will say it is so. 
THE COURT: But by the same token, I don't think when on an 
amendment to a bill of particulars which was orally made, has|been 
made, that that requires a dismissal either. 
MR. L'HOMMEDIEU: Well, I think, Your Honor and I both agree 
there is no difference between an oral bill of particulars and a written 
bill of particulars. 
THE COURT: No, but neither is there any difference between an 
oral amendment and a written amendment, and the rule says it|can be 
amended and it was amended. 
MR. L'HOMMEDIEU: Your Honor, I think any amendment that the 
Court should allow surely should be before the Government closes its 
case. 
Now, I yesterday, whenI was examining Officer Bowden, | I think 
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his name is, I asked him, ‘wasn't he aware of the fact there \ was no. | 


700 block of U Street. “That occurred yesterday. 
I asked Detective Paul when he was on the stand, . if there was a 


400 block of U Street, andI think, if I remember correctly, I think that | 


“was yesterday, I could have been maletares, so both of shee things were ~ 


'+ done yesterday. 


And now at the close of the enti re case the Government comes in 
and moves.to amend the bill-of particulars. I just don't think that 
_ any amendment should be granted’ after the Government! s case is closed. 
THE COURT: Well, I think it should be ina case like this. I think 
it would be totally inequitable not ‘to grant it, . 
MR. L'HOMMEDIEU: Well, againI cite the cases that I cited 
this morning, in 253 Federal: Reporter, where it says, page 240: 
"When a bill of particulars is once made and served it 
‘eoneludes the rights of all parties to be affected by it and 
he who has been furnished a bill of particulars under it must - 
_ be confined to the particulars he has specified." 
THE COURT: Well, let's let the Court of Appeals decide ‘it. 
MR. L'HOMMEDIEU: You have that absolutely right, sir. 
THE COURT: I think we will do that. 
MR. L'HOMMEDIEDU: The Government has closed its rebuttal, 
Your Honor, so I would like to renew my motions at this time to strike 
the evidence as to Counts 1, 2 and 3. 
I would also like to renew my motion for a judgment of acquittal 
as to Counts 1, 2, 3, 4, 5 and 6. 
THE COURT: Haven't I already ruled on those? 
MR. L'HOMMEDIEU: Well, Your Honor, I am not sure that you 
did rule on the motion for judgment of acquittal as to 4, 5 and 6 at any 
time. I am not saying Your Honor didn't. I am just saying I thought 
Your Honor took it under advisement. 
In any event I have a duty at this time to renew these motions in 
order to protect the record. 
THE COURT: Let's see whether I did or not. State your motions 
again so I will know what they are. 
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MR. LU’ HOMMEDIED: -AlL right, Your Honor: oe 
‘First of all; at the close of the Government’ s ‘case, I moved to: 
‘strike the evidence relative to Counts i 25: and 3. ss 
' THE COURT: ‘Now tell me what they are; 
MR. L! HO MMEDIEU: The ‘basis was that there. is‘no 700 block of 
! -U.Street. Northwest: a ey tease a 
| “THE COURT: Well, I have just ruled on n that, ‘haven't 1? F 
- "MR. L' HO MMEDIEU: Yes, sir, you dust did rule on it. 
"THE ‘COURT: I think I did. “3 
: MR. L'HOMMEDIEU: And I assume you are again n dengidg that. 
THE COURT: -Yes,. Iam. , : 
‘MR. L' HOMMEDIED: ‘Then I move for 3 a judgment of acquittal as 
to Counts 1,:2 ‘and 3 on the same ground, Your Honor. ‘ 
May I say one thing in addition to’ that? . 
I know: we have argued this an awful tong time, but I-forgot.to © 
mention in re- urging the motion that. a representative. of. the District of © 
Columbia Government took the stand who was here after subpgena was . 
; issued, although I don't think he * was served, he came in Tesponse to a . 
; telephone call, ‘but he was. here and. he said there was no" "700 block of 
Bi) Street Northwest. 
“THE COURT: . ‘That's right. Uo stes 
MR L' HOMMEDIEU: T think in view of that testimony the Court 
. has to find -- in other words, he is the official ‘in charge of: the; records ie 


7 ; that there is no 700 block of U Street, and I think the Court, would be. 


compelled upon that testimony to grant a motion for judgment of acquittal. 

" Sol urge that as an, additional point. Es BRAY! 

THE COURT: I-understand that that evidence: was given, all right. fag 

I just ruled that that is. not dispositive of the case. 

MR, L'HOMMEDIEU:. So therefore I have moved to strike ee 
evidence'as ‘to. 1, 2 and 3; and also for a motion for a judgment of 


rate acquittal. as to Counts 1, 2 and 4, both at the close of. the Goversiment's 


Case and at the close of the entire’ case: and I understand Your Honor 


has denied all those mons on. both occasions. 


.¢ 
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THE COURT: That's right. 

MR. L'HOMMEDIEU: I have also moved for a judgment of acquittal 
as to Counts 4, 5 and6. Thatis, at the close of the Government's case. 

I now renew my motion as to Counts 4, 5 and 6 and ask the Court 
for judgment of acquittal on those counts. 

You will recall that my argument, when I urged that motion this 
morning before Your Honor, was the fact that there has to be a community 
of purpose. The community of purpose must be established by the Govern- 
ment that the defendant Ward was acting with a seller of narcotics, andI 
say that on the evidence produced by the Government there was not such 


a purpose established. 
THE COURT:' And I believe the upshot of that was that that was a 
question for the jury to determine, whether he was acting as the agent or 


the seller or the buyer. 

MR. L'HOMMEDIEU: I know there was some discussion about that. 
I don't know if Your Honor denied it at that time or not. 

THE COURT: Well, I think that's the right 

MR. L'HOMMEDIEU: At least you are denying it now. 

THE COURT: Yes, I will deny it now on that ground, 

* * * * * 
Washington, D. C. 
Wednesday, April 27, 1960. 

Trial of the above cause resumed before the HONORABLE JAMES 
W. MORRIS, United States District Judge, and a jury, at 10:00 o'clock 
a.m. 

* 
PROCEEDINGS 

THE COURT: All right. 

Let's take up the first defendant Ward's requested instructions. 
You haven't got them numbered -- 

MR. L'HOMMEDIEU: No, I didn't number them. I should have but 
I was going to read them over first. 

THE COURT: I will assume the first one, anyway. You know which 
one I am talking about, I take it. 
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MR. L'HOMMEDIEU: Yes, Your Honor, they should be in the same 
order, so it starts off "with the general rule," so we will number that 
"1" with Your Honor's permission. 

THE COURT: All right. 

What comment do you make on that, Mr. Titus? 

MR. TITUS: Assuming this to be No. 1, the one using the words 
“personal and exclusive." Is that the one before Your Honor? 

THE COURT: Yes. 

MR, TITUS: I will object to that, Your Honor. I don't think 
that's the law at all. 

The request here is for an instruction that the possession to be 


incriminating must be personal and exclusive; therefore, if Ward got 
pe 


the narcotics at the request of the police officer, he did not have 
possession of the narcotics and should not be found guilty of Counts 4, 
5 and 6. 

THE COURT: I don't understand why that is so. 

MR. L'HOMMEDIEU: Your Honor, in the case of Wilmans -- 
W-i-1-m-a-n-s (spelling) -- Wilmans, there is a statement substantially 
the same as I have given it to you. The case is cited in 286 Fed, and it 
is a decision of the 8th Circuit Court of Appeals of 1923, and on page 

655 the sentence appears as follows: 

"The general rule is that possession to be incriminating 
must be personal and exclusive." 

Now, that is what I based or largely based that instruction on. 

THE COURT: Well, we have convicted at least scores of defendants 
in this court that have gotten possession at the instance of police officers, 
and I can't understand why all of a sudden somebody should be acquitted 
because he did it. 

MR. L'HOMMEDIEU: Well, Your Honor, I think that inlorder for 
any presumption from possession to apply -- and after all, in this case, 
we are talking about a presumption from the possession of narcotics, as 
to all the counts, I believe -- I think you have to’ show that he had 
possession of it, and he was not acting for the officer. 
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So I think you have to show that he actually had possession of it 
exclusively and solely. Otherwise, no presumption will arise from it 
and he is entitled to that instruction. 

THE COURT: Well, I agree with you that if he had it as the agent 
of the officer, he didn't have such possession. 

If that is what you mean by "exclusive and personal," that if he had 
it as the agent of the officer or the buyer, he didn't have possession, and 

I will charge the jury that. 

But I am not going to say that he didn't have possession of it simply 
because he got it at the request of the officer. 

MR. L'HOMMEDIEU: All right. 

If you have decided that, I guess we can move on to the next request. 

THE COURT: What do you say to that, Mr. Titus? 

MR. TITUS: I would agree. I think that that is perfectly true. If 
he was acting purely in an agency capacity for the officer, and that he, 
himself, did not have possession in the sense of any interest in it whatever, 
then I think the jury would be correct to find this. 

THE COURT: I think so too. 

MR. TITUS: What I objected to was the phrase that he could not be 
found guilty unless’ he had personal and exclusive possession of the narcotics -- 
he wouldn't be found guilty of Counts 4, 5 and 6. 

THE COURT: What are 4, 5 and 6, incidentally? 

MR. TITUS:! That is the second transaction in which Ward was 
involved together with the co-defendant Lyons, in which the officer, if 


you recall, gave the $5.00 to Ward, and Ward gave the money to Lyons, 


and Lyons got the drugs and came out. 

THE COURT: Yes. 

Well, I think that whole thing turns on whether he was acting as the 
agent for the officer or the agent for the seller. 

MR. TITUS: Under this Kelly decision I think that is exactly what 
it is, Your Honor. 

THE COURT: And I think that I should charge the jury that they must 
make that finding. 
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MR. TITUS: Yes, Your Honor, I agree with that, under 
decision I think you have to, sir. 

THE COURT: I think so too, 

Well, I will so charge the jury. 

I don't know how to doctor this thing up, soI just won't try to do it. 

MR. TITUS: Well, I would say, Your Honor, that I think! that the 
phrase "personal and exclusive" that, is asked for would be correct. I 
don't like the rest of the requested instruction. 

THE COURT: Not at the request of the police officer. 

MR. TITUS: That part I don't like. 

THE COURT: No, no, that isn't the law as it has been administered 
in this jurisdiction anyway. 

MR, TITUS: However, I think the first sentence is correct, because 
I think that goes to what we are speaking about. I think the words "personal 
and exclusive" is correct. 

THE COURT: Yes, I think so. He must be acting; there is no 
question to that. 


MR. L'HOMMEDIEU: Do I therefore understand Your Honors 
ruling that we can say the first sentence is granted but the last sentence 


of the instruction is denied? 

THE COURT: I think I will say that. I will note that "first sentence 
granted, balance denied." 

Now, defendant Ward No. 2. 

What about 2? I don't like it very much. 

MR. TITUS: Your Honor, the Government's feeling on Instruction 
two, which Ithink is the one of interest, financial or otherwise -- is that 
correct? 

THE COURT: Yes. 

MR. TITUS: There is a case which I found by reference last night, 
the United States versus Cohen, in which there was reference made to 
possession of the principal offender alone may support an aider's and 
abetter’s conviction under the narcotic law. 

This is a case that went to the Supreme Court and cert. was denied, 
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I would say in this instance, Your Honor, that there must be an 
interest on the part of Ward. I don't like the words "financial or 
otherwise, " because I think there, because I think there must be an 

interest on the part of Ward in the actual transaction consummating 
the sale. 

THE COURT: What do you mean by “interest?” 

MR. TITUS: A beneficial interest to him as the agent of the seller 
rather than an agent of the buyer. 

I think we are back to that original argument that I made and that 
Your Honor agreed with, under the Kelly case, that if it is found that in 
the sale he acted as an agent for the seller, he would be in my opinion 
guilty of selling narcotic drugs. 

If he, however, were an agent of the buyer, I don't think he could 
be considered as being guilty of selling. 

THE COURT: Well, does either one of those represent an interest 
in the transaction? I don't know. 

MR. TITUS: I would think this, Your Honor: 

I would not object to it because I think it must be shown that the 
defendant had some interest in the transaction other than that of a mere 
transitory agent. I think the law is -- 

THE COURT: No, I think he could be a transitory agent for the 
seller and still be guilty. 

MR. TITUS: For the seller, sir, I agree. 

THE COURT: Yes. 

MR. TITUS: Not for the buyer. 

THE COURT: Yes, that's right. So I don't think it is a matter of 


interest in the transaction. I think it is whether he is acting as an agent 


for the seller. 

MR. TITUS: Yes. 

MR. L'HOMMEDIEU: Your Honor, may I refer the Court to the 
case of U. S. v. Moses, 220 Fed. 2d 166, andI am quoting from 169. 
In that case they refer to the case as Morei v. United States in the 6th 
Circuit in 1952 which is reported at 127 Fed. 2d 827, and they say: 
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"Again it has been a general rule under the prohibition 
acts, national and State, that one who has acted without | 
interest in the selling cannot be convicted as a seller, even 
though" -- 
THE COURT: Without interest in what? | 
MR. L'HOMMEDIEU: “without interest in selling." 
I will read the sentence all over again, Your Honor: 

“Again, it has been a general rule under the prohibition 
acts, national and State, that one who has acted without 
interest in the selling cannot be convicted as a seller even 
though his conduct may in fact have facilitated an illegal | 
sale," | 
Now, the Moses case was a narcotics case and it is a case that I 


have referred to before in this court. 
So I took the language that I have read to you, I changed it slightly. 
I added the words “financial or otherwise, " but I would just as soon have 
an instruction “unless you find that Richard H. Ward hada beneficial 
interest in the alleged transaction". I would be perfectly satisfied with 
that instruction rather than this one, because I think that that is what I 
am saying. I have no particular claim to the words "financial or other- 


wise, " but I would want either "financial or otherwise, " or the word 

"beneficial" used. Either way it is satisfactory. | 
And I think this is authority for my proposition. | 
MR. TITUS: Your Honor, I would say this: I won't object to the 

words "beneficial interest" being in the case, because I would rather be 


over-cautious than I would to be the other way. 
THE COURT: Well, I am inclined to think so too. I would rather 
not use it but to be overly-cautious I don't mind giving it if it is) under 
those conditions; "had a beneficial interest?" | 
MR. TITUS: Yes, sir. 
THE COURT: -- “in the transaction." 
MR. L'HOMMEDIEU: Your Honor, I would prefer the words "in 
the alleged transaction, " if the Court please. 


| 
| 
| 
| 
| 
| 
| 
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THE COURT: Well, does that make any difference? 
MR. L'HOMMEDIEU: Well, it might, if a jury would listen to a 
Judge, who says there is a transaction. As far as my client is concerned, 


it is an alleged transaction. 

MR. HARRIS: I will join in that because we deny there was such a 
transaction, and we have an interest in this also. 

THE COURT: Well, you have "in the alleged transaction of September 
ist." 

MR. L'HOMMEDIEU: Yes, I thought you were changing that, and 
that is why I was rising. 

THE COURT: No, I will leave that. 

I will strike "financial or otherwise." 

MR. L'HOMMEDIEU: Yes, sir, and add the words "beneficial 
interest." 

THE COURT: Yes. 

MR. L'HOMMEDIEU: Am I correct in assuming this will be numbered 
Defendant Ward's requested instruction No. 2? 

THE COURT: That's right. 

All right, I will give it. I don't particularly like it but I will give it. 

What is a "fleeting possession of a narcotic drug?" 

MR. L'HOMMEDIEU: May it please the Court, I read a case within 
the last week, in preparing this case, where that statement was contained. 

I looked this morning for a half an hour and I am unable to give the 
Court the benefit of that case. 

THE COURT: Well, let's don't give it, then. I don't know what it 
means and I can't tell the jury, and you can't either, apparently. 

MR. L'HOMMEDIEU: My definition of "fleeting possession” -- 
just for a moment, or for an instant, or for a short period of time. 

THE COURT: A short period of time isn't a criterion. 

MR. L'HOMMEDIEU: For the record, may we number that No. 3? 

THE COURT: Yes. 

Well, I will say "denied." 

"No authority stated." 

Now, what is this No. 4? 
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MR. TITUS: Your Honor, I have an objection to No. 4. 
MR, HARRIS: I will also object to No. 4, on behalf of Lyons. 
THE COURT: Why doesn't it suit everybody for me simply to 
charge the jury that the defendant -- neither one of the defendants -- 
can be convicted if they are satisfied that he acted as the agent of the 


purchaser rather than of the seller? 
MR. L'HOMMEDIEU: Your Honor, I think there is more to it than 
just strictly agency. In the first place, I think he has to have an interest 
init, I think there has got to be a community of purpose between this 
man here and someone else -- 
THE COURT: I think that does it. I think that covers it. I think 
that is what I will charge them. 
I will deny it as it stands here. Itis objected to by your |\co-defendant 
too. 
Let it be shown that it was objected to by the co-defendant. 
MR, L'HOMMEDIEU: May it please the Court, the next instruction 
is word for word the same with the exception that it applies only to 
Count 4 rather than to Counts 4 through 6, 
THE COURT: Well, why wouldn't the same instruction that I just 
said I would give apply there too? 
MR. L'HOMMEDIEWU: I think, of course, the first instruction 
which I believe we have or should number anyway as 4, is the more 
appropriate, but I was taking the alternate position that if you didn't 
grant 4 I would ask you to grant 5, which I will now number "5"! if it 
please the Court. 
THE COURT: Well, don't you think that the instruction that he is 
acting for the purchaser rather than the seller, he would not be guilty 
under this -- 
MR. TITUS: Of selling, that's right, Your Honor. And I|would 
say this: 
I think the Court's instruction that you propose to give is exactly 
what the Kelly case says should be given. 
THE COURT: I think so. 
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MR. TITUS: Of course, I would submit to the Court that there is 
a count in each one of these transactions I am referring to, Counts 4, 
5 and 6, and one of these counts has to do with mere possession alone. 
The others are what are commonly called sales counts. 

THE COURT: I am talking about the sales count. 

MR. TITUS: Then I think Your Honor would generally be correct 
without this specific instruction. 

THE COURT: All right. 

MR. HARRIS: If Your Honor please, I would prefer when you give 
this instruction that Your Honor said you would instruct, that you use the 


name “Officer Bowden," rather than "prospective purchaser, " for fear 


that we, some juror may not understand that. 

THE COURT: Why? Why wouldn't they understand who the prospective 
purchaser is? 

MR. HARRIS: You usually don't refer to an officer as that. 

THE COURT: I will tell them I am referring to the officer. 

MR. HARRIS: Yes; all right. 

THE COURT: Now, I have already ruled on this question of the 
effect of the bill of particulars. 

MR. L'HOMMEDIEU: Your Honor, I still think -- I understand 
Your Honor's ruling to be that you permitted them late yesterday to 
amend the bill of particulars orally to state that it was at 7th and Florida 
Avenue. 

THE COURT: That's true. 

MR. L'HOMMEDIEU: I think they have to prove that this offense 
took place in the 700 block of Florida Avenue. 

THE COURT: Haven't you done that? 

MR. TITUS:| I think we have. I think the jury is satisfied we have, 
Your Honor. 

MR. L'SOMMEDIEU: But I think I am entitled to the instruction. 

MR. TITUS: Your Honor, I don't, because the bill of particulars 
is not for a jury in any respect. 

I think that should be denied for this reason:. 


254 
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I don't think that in this case, an instruction such as this would 
give to the jury the impression that we must prove what occurred at 7th 
and U Street. 
They are not aware of the amendment by way of an oral bill of 


particulars and consequently they would in effect be thinking we 
had to prove 7th and U Street, not knowing that we have amended it. 

THE COURT: Yes, I think so too. 

I think it would be confusing. 

MR. L'HOMMEDIEU: May I point out to the Court that the jury has 
not seen the indictment, I don't believe, in this case, and they are not 
fully aware of the contents of the indictment. I think they are just as 
well aware -- 

THE COURT: They will be furnished a copy of the indictment. 

MR. L'HOMMEDIEU: Then I think Your Honor could tell them also 
about those particulars at the same time you furnished a copy of the 
indictment. 

THE COURT: I don't think I will. 

MR. L'HOMMEDIEU: All right, sir. 

MR, HARRIS: Your Honor, may I say a word on that? AgI recall 
the evidence all of the testimony of these officers was in the 700 block of 
U Street. I heard no evidence of anybody saying anything about the 700 
block of Florida Avenue. 

Now, if there is an amendment he still has not conformed to the 
proof. 

The proof proves U Street and not Florida Avenue. 

THE COURT: I think there is a whole lot of unnecessary hasseling 

about this alleged bill of particulars and I really sympathize with 
you if you raise the question in the Court of Appeals. I really do. 

MR. L'HOMMEDIEU: Your Honor, for the record can we number 
that No. 6? 

THE COURT: Yes. No. 6. 

MR. L'HOMMEDIEU: And may I suggest that the next one be No. 7? 

THE COURT: That's right, it will be done. 

MR. TITUS: And Your Honor, I would like to state to the Court 
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objection to that. The objection, if Your Honor please -- 
THE COURT:| Why, of course, that is covered by the presumption 
that the statute fixes. 
MR. TITUS: It is not necessary because it is covered by the 


general instructions on each count of the indictment, Your Honor. 


THE COURT: Well, I thought the concealment of the importation -- 
I mean the -- I thought it had to do with the improper importation of the 
drug in the questioning that was indulged in. 

MR. TITUS: As a practical matter, Your Honor, that could not 
be correct because’ Count 3 of the indictment -- Counts 3 and 6 are 
exact words of the statute referring to the importation of a drug to the 
knowledge of the defendant, but the statute goes on to explain what the 

presumption is, and the possession of it. 

THE COURT: Yes, and it is conclusive unless proven to the contrary 
by the defendant. 

MR. TITUS: That's right. 

MR. L'HOMMEDIEU: Your Honor, mightI state that that is exactly 
what I think this instruction says, and if you will read the entire instruction 
I think that is what I am asking for. 

That's what I have said here. 

MR. TITUS: That's not correct, Your Honor. 

MR. L'HOMMEDIEU: Well, I would like to know in what way this 
is not correct, because I think it's a correct expression of the law. 

MR. TITUS: Because if you are interpreting the statute, the statute 
speaks for itself, counsel. 

THE COURT: Yes, here is the statute right here. 

MR. HARRIS: I think the jury is entitled to have the Judge explain 
the statutes. 

THE COURT: I am going to explain it. I am going to even read that 
part of the statute to them. 

MR. L'HOMMEDIEU: It says in there that he can explain it to the 
satisfaction of the jury. This man was asked whether he knew anything 
at all about the importation of drugs into the United States or had any 
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knowledge concerning the same. 
256 THE COURT: Yes, he was, and he didn't know. 
MR. L'SOMMEDIEU: He said he had no knowledge of it. 
remember, he said he didn't have any knowledge of it. 
THE COURT: That's right. 
MR. L'HOMMEDIEU: Therefore, I think he is entitled to have 
the Court state that although possession of a narcotic drug is sufficient 


evidence to authorize a conviction, if they are satisfied with the 
explanation of the defendant -- 

THE COURT: Well, he gave none. 

MR. L'SOMMEDIEU: Well, Your Honor, he said that he 
knowledge whatsoever concerning it. 

THE COURT: That doesn't meet it. 

MR. L'HOMMEDIEU: Your Honor, you have the statute, I believe, 
in front of you. 

THE COURT: Yes,I have got the statute. I have given it jas an 
instruction hundreds of times. 

MR. L'HOMMEDIEWU: I believe that. 

Now, in Title 21, 174, I believe it says that he has to do it with 
knowledge, that is its import, with knowledge that it is contrary to law. 

If the Court will refer to the indictment -- 

THE COURT: Yes, it says that. 

MR. L'HOMMEDIEU: So that is what I am trying to get at. 

The third count of the indictment, for instance, says thatjhe did 
this with knowledge -- thatis, Richard W. Ward did it with knowledge, 
that it was imported into the United States contrary to law. 

That's in the third count and those words are in the sixth count. 

This instruction -- 

THE COURT: Whenever a trial for violation of this section, the 
defendant is shown to have or to have had possession of the narcotic 
drug, such possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession to the satisfaction 
of the jury. 
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MR. L'HOMMEDIEU: Now, that is what I am trying to get, 
Your Honor. 

THE COURT: Well, he doesn't do it. What he did didn’t even 
purport to do it. He just said he didn't know of any improper 
importation. 

MR. L'HOMMEDIEU: I think the statute says he has to have 
knowledge, Your Honor. 

THE COURT: Yes, and it says it shall be presumed that he does 
have it if he has possession. 

You can get that changed in the Court of Appeals if you want to. 

MR. L'HOMMEDIEU: Your Honor, I am assigned to this Court. 

I do not intend myself to take this case to the Court of Appeals. 

THE COURT: Well, I don't care whether you do or not, but 
somebody can. I am not going to change the law. I know that. 

"Denied. * 

Now, let's take up the other defendant's prayers. 

* * * * 

THE COURT: * * * Do you have any charges? 

MR. TITUS: No specific ones, Your Honor. I just would ask that 
the Court do what it already said it was going to do and that is to distinguish 
that one element of sale as an act of the seller or the buyer and then give 
the customary usual instructions plus those granted and I think that will 
cover the case as far as the Government is concerned. 

THE COURT: What is that last thing you said? 

MR. TITUS: I say, and give the customary and usual instructions 
plus those that have been requested here, and I think that will cover the 
case as far as the jury is concerned by way of instructions. 

THE COURT: All right, I think I know what you mean. 

MR. HARRIS: Might I say that I have no desire, or will or will 
not go to the Court of Appeals, because although I was retained I have 


not been fully paid. However, for the record, it is my duty to object 
to the denial of the prayers that have been denied. 
THE COURT: All right. 
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MR. HARRIS: So that in case something should happen, if someone 
is appointed for this man, he could have a preserved record. 

THE COURT: All right. 

MR. L'HOMMEDIEU: You understand the same request is made 
for my defendant. 

THE COURT: Yes, I understand that. 

MR. L'HOMMEDIEU: AndI have one request: 

I intend to argue to the jury today, andI think Your Honor has told 
me not to but I want to make sure -- I intended to argue that they had to 
prove that it either occurred in the 700 block of U or the 700 block of 
Florida. 

I understand I cannot argue that the Government is required to 
prove this occurred in the 700 block of Florida Avenue Northwest. 

THE COURT: Yes, you can argue that they are required to prove 
it occurred in the 700 block of Florida if you want to. 

MR. L'HOMMEDIEU: All right. 

THE COURT: If you do, you must tell them that there was an 
oral bill of particulars filed which said 'U Street" which has been 
amended to say "Florida." 

MR. L'HOMMEDIEU: All right, I will do so. 

* * * * 
JUDGE'S CHARGE TO THE JURY 

THE COURT: Members of the jury, as you have been told, these 
defendants are charged in the indictment consisting of seven counts. 

Now, there is something complicated about the dealing with 
violations of the narcotics laws. It is provided by law that the handling 
of narcotics be regulated in such a fashion that certain requirements are 
made for the legal and proper use of those narcotics for medicinal purposes 
and certain things that are legitimate, and therefore the failure |to observe 
those requirements constitutes a violation of law. 

Now, here in this case there are three violations of law charged 
with respect to each instance of the dealing in narcotics. 

There are two, one on July the 3ist and one on September the Ist, 


90 
and then there is a separate transaction or a separate capsule on 
December the 11th which is not three but one. But where there are 
three charges with respect to each transaction, it is because of what 
I have just told you. They are requirements that are made with respect 
to the handling of narcotics. 

One is that if itis sold, it be sold pursuant to a written order, 
and it has to be proved by testimony that there was no written order, if 

that is the charge with respect to each transaction. 

That is a prescription or a written order on a form furnished by 
the proper authorities; that it be from a stamped package, the stamp 
being furnished by the proper authorities. 

Now, with respect to that, the law is that the absence of the presence 


of such stamp is prima facie evidence -- 
"Tt shall be unlawful for any person to/purchase, sell, 
dispense or distribute narcotic drugs except in the original 


stamped package or in the original stamped package, and the 

absence, and the absence of appropriate tax paid stamps from 

narcotic drugs shall be prima facie evidence of a violation of 
this sub-section by the person in whose possession the same 
may be found." 

Now, that constitutes one of the charges in the instance of where 
there are a group of three charges in the two instances that are here 
referred to. 

There is a third requirement, that if any person fraudulently or 
knowingly imports or brings in narcotic drug into the United States or 
any territory under its control or jurisdiction contrary to law, or assists 
in so doing, or receives, conceals, buys, sells, or in any manner 

facilitates the transportation, concealment or sale of any such 
narcotic drug after being imported or brought in, knowing the same to 
have been imported contrary to law, such person shall upon conviction 
be fined not more than $5, 000. 00 and imprisoned for not more than ten 
years. 

"Whenever on trial for a violation of this section the defendant is 
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shown to have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the satisfaction of the 
jury." 

In other words, the possession of the drug creates a presumption 


that is rebuttable and can be explained if the person can explain how it 


was brought into the country to the satisfaction of the jury, but the absence 

“OF HUch explanation is enough to justify his conviction of that change, and 

that is one of the accompanying charges in the group of threes, where there 

are three charges such as there are here in two instances. 
Now, incidentally, that is because the importation of drugs|is not 

lawfully done in this country with respect to so many of these drugs, and 

therefore that justifies the presumption that attaches to the possession of 

drugs in this country where such explanation cannot be made or is not made. 
Now, the seventh count relates to the so-called single capsule that 

was wrapped in tinfoil, I believe it was, which was found in the apartment 

that was occupied by one of the defendants and his common-law wife. I 

believe it is shown here that the rent was actually paid by the common-law 

wife and not by the defendant as had been stated here by somebody during 

the course of the trial. 
Now, it is true that the general rule is that the possession of narcotics, 

to be incriminating, must be personal and excluisve, and it is true that 

unless you find that Richard H. Ward had a beneficial interest in| the 

alleged transaction of September 1, 1959, he cannot be convicted as a 

seller even though his conduct may have facilitated an illegal sale. 
That is, if a person is the agent of the purchaser of drugs, he is 


not to be convicted of selling the drugs if he is acting for the purchaser 
————— — Pe ene a Re oo 


rather than the seller. 
pier peo erection Lacheee ieee 


If he is acting for the seller and has some interest in the sale of the 
drug, he can be convicted of selling it. 

You are instructed as a matter of law that the burden of proof is 
always upon the prosecution to establish each and every element/of the 
offense beyond a reasonable doubt. It is not sufficient to establish a 
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probability although a strong one arising from the doctrine of 
chance, chance is more likely to be true than the contrary, but the 
evidence must establish the truth of the fact beyond a reasonable doubt, 
because here, as in every case of criminal responsibility, a person who 
is charged with crime is presumed to be innocent, and therefore before 
he can be convicted his guilt must be established beyond a reasonable 
doubt, and that means that if there is a reasonable doubt as to his guilt 
or if there is a reasonable doubt as to the facts upon which you may make 
a reasonable inference of guilt, he must be found not guilty. 


And by "reasonable doubt" is not meant a mere whim or possibility 


of innocence. It means that there must be such feeling that one has a 
reasonable question as to the guilt, and where one hesitates to believe 
the matter to be true as to the guilt of the person or the truth of the 
evidence from which an inference of guilt is found. 

Members of the jury, the Court now instructs you that while it 
is the duty of each juror to discuss and consider the opinion of his or 
her fellow jurors, you must decide the case upon your own opinion of 
the evidence and upon your own judgment. 

Now, there has been some evidence given as to the previous 

convictions of one of the defendants for a previous offense. Now, 
that was admitted for one purpose and one purpose only, and that is, that 
any person that takes the stand as a witness, it may be shown that he has 
been previously convicted of an offense, not for the purpose of proving 
him guilty of this offense but merely for the purpose of informing the jury 
that he was previously convicted so that the jury may take that into consider- 
ation in passing upon that person's credibility as a witness, so that they 
may know whether or not to give full faith and credit to that person as a 
witness, and to give such weight as they think it should have, that he has 
been previously convicted of an offense. 

It is for that purpose and that purpose only that such previous 
conviction could be shown. 

Now, you are the sole judges of the facts in the case. Itis for you 
to determine what those facts are. It is for you to take your recollection 
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of the evidence in determining what those facts are, not the recollection 
of someone else, the recollection of counsel, or anyone else. [It is your 
recollection that is supposed to determine and that does govern what 
your actions are. 

If you believe that the defendants or either of them are guilty of 
the offense, or any of them with which they are charged in this indictment, 
which you have heard, and you believe that beyond all reasonable doubt, 
then it would be your duty to find such defendant or defendants whom 
you so believe to be guilty, to be guilty as charged with respect to the 
offenses which youdo so believe them to be guilty of. 
And in that event, that should be the form of your verdict, 
By the same token, if you do not believe a defendant to be guilty of 
any of the charges with which they are charged or you have a reasonable 
doubt as to their guilt of such charge or charges, it would equally be your 
duty to find such defendant or defendants not guilty of the charge or charges 
as to which you had such doubt as to their guilt or you did not believe them 


to be guilty, and in that event that should be the form of your verdict. 

Is there any charge other than those I have already passed upon 
which counsel thinks the Court should give, which I haven't covered? 
If so, you may come to the bench. 


(Thereupon counsel for the parties approached the bench and 
conferred with the Court as follows:) 
* * * * * 
MR. L'HOMMEDIEU: One thing, Your Honor -- I think you said -- 
I may not be correct -- but I think you said it has to be explained to the 
satisfaction of the jury -- I think you said that a defendant|in a 
narcotics case has to explain how he brought the narcotics into the 
country or how they were brought into the country, to the satisfaction of 
the jury. 
THE COURT: Yes, how they were brought in. 
MR. L'HOMMEDIEU: Where the presumption applies. 
I don’t understand that to be the law. 
MR. HARRIS: Neither do I. 
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probability although a strong one arising from the doctrine of 
chance, chance is more likely to be true than the contrary, but the 
evidence must establish the truth of the fact beyond a reasonable doubt, 
because here, as in every case of criminal responsibility, a person who 
is charged with crime is presumed to be innocent, and therefore before 
he can be convicted his guilt must be established beyond a reasonable 
doubt, and that means that if there is a reasonable doubt as to his guilt 
or if there is a reasonable doubt as to the facts upon which you may make 
a reasonable inference of guilt, he must be found not guilty. 


And by "reasonable doubt" is not meant a mere whim or possibility 


of innocence. It means that there must be such feeling that one has a 
reasonable question as to the guilt, and where one hesitates to believe 
the matter to be true as to the guilt of the person or the truth of the 
evidence from which an inference of guilt is found. 

Members of the jury, the Court now instructs you that while it 
is the duty of each juror to discuss and consider the opinion of his or 
her fellow jurors, you must decide the case upon your own opinion of 
the evidence and upon your own judgment. 

Now, there has been some evidence given as to the previous 

convictions of one of the defendants for a previous offense. Now, 
that was admitted for one purpose and one purpose only, and that is, that 
any person that takes the stand as a witness, it may be: shown that he has 
been previously convicted of an offense, not for the purpose of proving 
him guilty of this offense but merely for the purpose of informing the jury 
that he was previously convicted so that the jury may take that into consider- 
ation in passing upon that person's credibility as a witness, so that they 
may know whether or not to give full faith and credit to that person as a 
witness, and to give such weight as they think it should have, that he has 
been previously convicted of an offense. 

It is for that purpose and that purpose only that such previous 
conviction could be shown. 

Now, you are the sole judges of the facts in the case. Itis for you 
to determine what those facts are. It is for you to take your recollection 
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of the evidence in determining what those facts are, not the recollection 


of someone else, the recollection of counsel, or anyone else. It is your 


recollection that is supposed to determine and that does govern| what 
your actions are. 

If you believe that the defendants or either of them are guilty of 
the offense, or any of them with which they are charged in this indictment, 
which you have heard, and you believe that beyond all reasonable doubt, 

then it would be your duty to find such defendant or defendants whom 
you so believe to be guilty, to be guilty as charged with respect to the 
offenses which you do so believe them to be guilty of. 

And in that event, that should be the form of your verdict, 

By the same token, if you do not believe a defendant to be guilty of 
any of the charges with which they are charged or you have a reasonable 
doubt as to their guilt of such charge or charges, it would equally be your 
duty to find such defendant or defendants not guilty of the charge or charges 
as to which you had such doubt as to their guilt or you did not believe them 
to be guilty, and in that event that should be the form of your verdict. 

Is there any charge other than those I have already passed upon 
which counsel thinks the Court should give, which I haven't covered? 
If so, you may come to the bench. 

(Thereupon counsel for the parties approached the bench and 
conferred with the Court as follows:) 
* * * * * 

MR. L'HOMMEDIEU: One thing, Your Honor -- I think you said -- 
I may not be correct -- but I think you said it has to be explained to the 

satisfaction of the jury -- I think you said that a defendant|in a 
narcotics case has to explain how he brought the narcotics into the 
country or how they were brought into the country, to the satisfaction of 
the jury. 

THE COURT: Yes, how they were brought in. 

MR. L'HOMMEDIEU: Where the presumption applies. 

I don’t understand that to be the law. 

MR. HARRIS: Neither do I. 
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I understood Your Honor to say that if the person can explain how 
it was brought into the country, andI don't believe the statutory 
presumption refers to an explanation as to the bringing into the country. 


I believe the statutdry presumption refers to an e lanation of the 


possession. 
THE COURT: No, I think it refers back to that. 


MR. TITUS: Your Honor, if I may respectfully insert myself -- 

I don't mean to disagree with the Court -- in this case I do agree with 
counsel. I may be wrong. 

THE COURT: I think you are. 

MR. TITUS: ‘But if 1 am sir, I just wanted to make the position. 

THE COURT: It was explained to me that they are really not 

legally admitted and that is the reason why there is this presumption. 

MR. TITUS: Yes, sir,I agree with that, sir, but my only point, 
Your Honor, was that the code uses the expression, "explain the possession 
of those drugs." 

THE COURT: No, the possession gives rise to the necessity for the 
explanation. : 

MR. TITUS:' And the explanation being that unless the possession 
of them is satisfactorily explained to the jury -- 

THE COURT: Well,. I think that is what it means. 

MR. TITUS: Well, my only point would be, out of an abundance of 
caution, perhaps, just toconfine it to the words of the statute, unless 
Your Honor wishes to let it stand. 

THE COURT: I thinkI will let it go at that. 

ae * * * * 

THE COURT: The Clerk will now excuse the alternate, and with 
the thanks of the Court for your standing ready to serve in the event we 
needed you because of the absence of someone, and the jury will now 

retire. 

Choose one of your number as foreman and consider your verdict. 

When you have arrived at a verdict you will notify the Bailiff and 
the Court will receive your verdict. 
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If during the course of your consideration you discover |that some 
point of law which I have tried to explain has not been made clear, you 
may let me know through the Bailiff andI will try to explain that clearer, 
You may now retire. 
Furnish them with a copy of the indictment, Mr. Clerk, 
(Handed. ) 
Whereupon, at 12:17 p.m. » the jury retired to deliberate 
of their verdict. ) 
* * * * * : 
MR. L'HOMMEDIEU: If the Court gave the jury the indictment, 
although the bill of particulars was oral, could the Clerk just write out 
a note or attach it to the indictment? 
THE COURT: No, I am not going to do a thing about that bill of 
particulars other than what has been said. 
You have explained that. 
MR. L'HOMMEDIEU: Thank you, Your Honor. 


(At 2:45 o'clock p.m. the following occurred:) 
THE COURT: I understand the jury is ready with a verdict, 
Are you ready to receive the verdict? 
MR. HARRIS: We are, Your Honor. 
THE COURT: Let the jury come in and take position before the box. 
(The jury entered the courtroom:) 
5 VERDICT 


THE COURT: All right, Mr. Clerk. 
THE CLERK: In the case of the United States versus Curtis Lyons 
and Richard H. Ward, Mr. Foreman, has the jury agreed upon)a verdict ? 
THE FOREMAN: We have. 
THE CLERK: What say you as to the defendant Curtis Lyons on 
Count 4? 
THE FOREMAN: Guilty. 
THE CLERK: Count 5? 
THE FOREMAN: Guilty. 
THE CLERK: Count 6? 
THE FOREMAN: Guilty. 
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THE CLERK: Count 7? 

THE FOREMAN: Not guilty. 

THE CLERK: What say you as to the defendant Richard H. Ward 
on Count 1? 

THE FOREMAN: Guilty. 

THE CLERK: Count 2? 

THE FOREMAN: Guilty. 

THE CLERK: Count 3? 

THE FOREMAN: Guilty. 

THE CLERK: Count 4? 

THE FOREMAN: Guilty. 

THE CLERK: Count 5? 

THE FOREMAN: Guilty. 

THE CLERK: Count 6? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, your Foreman says that you 
find the defendant Curtis Lyons guilty on Counts 4, 5 and 6 and not guilty 
on Count 7, and that you find the defendant Richard H. Ward guilty on 
Counts 1, 2, 3, 4, '5 and 6, and that is your verdict, so say you each 
and all? 


(Affirming nods from jury:) 
* * * 


eo 


{Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. 1 
The general rule is that the possession of narcotics to be incrimin- 


ating must be personal and exclusive. Therefore, if Richard H. Ward 
got the narcotics at the request of the police officer, he did not have 
possession of the ‘narcotics and should not be found guilty of Counts 
Four, Five and Six. 


1st sentence granted. 
Balance denied. 


97 
[Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO, 2 
Unless you find that Richard H. Ward had a beneficial interest 
in the alleged transaction of September 1, 1959, he cannot be convicted 
as a seller even though his conduct may have facilitated an illegal sale. 


ret 
[Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. |3 
The mere fleeting possession of a narcotic drug is not possession 
in the legal sense. 
Denied. 


[Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. 4 
If you should find that Officer Bowden asked the defendant Ward to 
get some "dope" or "heroin" for him and thereupon the defendant Ward 
undertook to act in the prospective purchaser's behalf rather than his 
own, and in so doing purchased the "dope" from the defendant Lyons, 


or had the defendant Lyons purchase the "dope" from someone else, 
with whom the defendant Ward was not associated in selling, and there- 
after delivered it to the buyer, the defendant Ward would not be a seller 
and could not be convicted under Counts Four through Six of the indict- 
ment. 


Denied. 


[Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. 5 
If you should find that Officer Bowden asked the defendant Ward to 
get some "dope" or "heroin" for him and thereupon the defendant Ward 
undertook to act in the prospective purchaser's behalf rather than his 
own, and in so doing purchased the "dope" from the defendant Ihyons, or 
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had the defendant Lyons purchase the “dope” from someone else, with 


whom the defendant Ward was not associated in gelling, and thereafter 
delivered it to the buyer, the defendant Ward would not be a seller and 
could not be convicted under Count Four of the indictment. . 


Denied. 


be 
[Filed April 27, 1960] 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. 6 
Where an indictment or a bill of particulars specifically describes 
the premises or area (such as 2 certain hundred block of a particular 
street) where a crime is alleged to have been committed, the description 
becomes a matter of substance and must be proved as alleged. 
Denied. | 


ee 
[Filed April 27, 1960] | 
DEFENDANT WARD'S REQUESTED INSTRUCTION NO. 7 
Before you should find the Richard H. Ward guilty under Counts 
Three and Six of the indictment, you must find that he facilitated the 
concealment or sale of a narcotic drug, after said drug had been imported, 
with knowledge of Richard H. Ward into the United States contrary to law. 
Possession of the narcotic drug is sufficient evidence to authorize 
conviction. However, if Richard H. Ward explained to your satisfaction 
his lack of knowledge relative to importing any narcotic drugs into the 
United States contrary to law, then he should be found not guilty of 
Counts Three and Six. 
Denied. 
__ 
[Filed May 18, 1960] 
JUDGMENT AND COMMITMENT 
On this 13th day of May, 1960, came the attorney for the government 
and the defendant appeared in person and by counsel, Samuel J. L'domme- 


dieu, Jr, Esquire. 


IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Sections 
4704a, 4705a, Title 26 of the U. 8. Code; Violations of Section 174, Title 
21 of the U. S. Code as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be Pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted, 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Five (5) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant, 


/s/ Jas. W. Morris 
UNITED STATES DISTRICT JUDGE 


The Court recommends commitment to: Lexington, Kentucky. 


PO en sD 
[Filed May 13, 1960] 


NOTICE OF APPEAL 
Name and address of appellant 
Richard H. Ward - D. C. Jail 
Name and address of appellant's attorney 
Samuel J. L'Hommedieu 
Offense 21 U.S.C. 174, 26 U.S.C. 4705(a), 4704(a). 
Concise statement of judgment or order, giving date, and any sentence 
5 years imprisonment imposed May 13, 1960 
Name of institution where now confined, if not on bail 
D. C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment, 


Dated: ésf Richard H. Ward 
May 13, 1960 Appellant 
/sX Samuel J, L' Hommedieu 


| [Filed May 13, 1960] 

AFFIDAVIT IN SUPPORT OF APPLICATION 

FOR LEAVE TO PROCEED 
WITHOUT PREPAYMENT OF COSTS 
I, Richard H. Ward, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 
1. That I am a citizen of the United States. 


2. That because of my poverty I am unable to pay 
the costs of said suit or action. 


3. That I am unable to give security for the same. 


4, That I believe Iam entitled to the redress I seek 
in said suit or action. 


5, That the nature of my cause of action is briefly 
stated as follows: 


A. The U.S. Attorney supplied a bill of particulars and asserted 
that the offenses in Counts 1, 2and3 happened at an address that did 
not exist. 

B. The trial court refused to send the bill of particulars to the jury 
although it gave the jury the indictment. 

C, Judgments of acquittal should have been granted on all counts. 

D. Jury not properly instructed. 

/s/ Richard H. Ward 


[Jurat 13th day of May, 1960] 


Let the applicant proceed without prepayment of costs on appeal and 
be furnished the transcript at the cost of the United States. 


/s/ Jas. W. Morris 
JUDGE 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RICHARD H. WARD 
Appellant 
vs. 


No. 15,744 
UNITED STATES OF AMERICA 


Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis from a judgment of 
conviction, entered by the United States District Court for the 
District of Columbia, for violations of narcotics laws, to-wit, 

46 U.S.C. §4705(a), 46 U.S.C. §4704(a) and 41 U.S.C. §174. The 
indictment, plea, verdict and judgment are set forth in the 
Joint Appendix at pages 1-2, 3, 96, 98-99, respectively. Notice 
of appeal was duly filed (J.A. 99). 

This Court has jurisdiction of the appeal under 28 U.S.C. 
§§ 1291 and 1294(1). 


STATEMENT OF CASE 
Indictment and conviction. 


Appellant Ward, 2 21-year-old married youth, an ad- 
mitted addict, was convicted of selling narcotics to an under- 
cover police detective on two occasions, July 31, 1959 and 
September 1, 1959. As to each alleged transaction, the indict- 
ment set forth three ‘counts, to-wit, selling without a written 
order (in violation of 26 U.S.C. §4705(a)), selling not in the 
original stamped package (in violation of 26 U.S.C. §4704(a)), 


and facilitating the sale with knowledge of the unlawful importa- 
tion of the drug (in violation of 21 U.S.C. §174) (.a. 1-2).7 
He was convicted on all six counts and sentenced to| five years' 


imprisonment (J.A. 96, 98-99). 


Joinder of defendants. 


Named as a defendant in the same indictment was one 
Curtis Lyons, who was charged with having been a party to the 
alleged sale of September 1, 1959, and with having jcommitted the 
same offenses as appellant under Counts 4, 5 and 6 relating 
thereto. Lyons was not involved in Counts 1, 2 and 3 relating 
to the alleged sale of July 31, 1959. But Lyons was charged with 
a further narcotics offense, which allegedly occurred on December 
11, 1959. This latter offense was alleged in a separate Count 7, 
in which appellant was in no way involved (J.A, 2-3). The 
December 11 episode, concerning Lyons alone, did not involve any 
dealing with an undercover detective, but was based on the dis- 
covery by arresting officers of narcotics found on ja shelf in an 
apartment where Lyons stayed (Tr. 10, 62-67). 

Appellant moved for severance, claiming prejudicial 
misjoinder of the defendants in the same trial (J.A. 3-4). The 
motion was denied (J.A. 4). 


Bill of particulars. 


Appellant thereafter moved for a bill of particulars 
(J.A. 5). Insofar as it requested the place and time of the 
July 31 transaction alleged in Counts 1, 2 and 3, the motion was 
granted (J.A. 6-7). The Government attorney supplied this 


3 The indictment included additional language from the 
statutes, but the Government pitched its case on the theory that 
appellant made two sales to the undercover detective (see below, 
Point II). The statutes are aimed at traffickers, not addicts. 


mate 


information orally, stating that the alleged sale of July 31, 1959 
occurred at about 4:30'p.m. "in the 700 block of U Street" (J.A. 
7, 37, 39). 


The trial. 


The trial consumed three days, April 25, 26 and 27, 1960; 
and the transcript covered 318 pages. More than 80 pages, or 
more than one-quarter of the transcript, related to the separate 
offense charged against Lyons under Count 7 in which appellant 


was in no way involved. 


Alleged sale of July 31. 


As to the alleged sale of July 31, 1959, the Govern-~ 
ment's evidence was that on that date at about 4:30 p.m. Richard 
Bowden, an undercover detective of the D. C. Metropolitan Police, 
a@ressed in plain clothes, and pretending to be an addict, 
approached appellant Ward "in the 700 block of U Street" and "had 
a conversation relative to purchase narcotics" (J.A. 9). Accord- 
ing to Bowden: "I gave the defendant {ward] $7 and asked the 
defendant to purchase! four capsules" (J.A. 9). "The defendant 
left me standing in the 700 block of U Street and the defendant 
went in a westerly direction on U Street to 8th and in a northern 
direction on 8th Street and a short time later returned with four 
eapsules containing al white powder which I had given him the $7 
for and I left the area and went home and made out my report" 
(J.A, 10). 

There was no evidence that appellant acted otherwise 
than gratuitously as a friendly agent and errand boy for the 
purchaser Bowden, an ostensible fellow addict. There was no evi- 
dence that he was a seller or associated with a seller. 

There was no evidence that appellant had the capsules 
at his house or under his dominion; no evidence that he had more 


than Pleeting custody of the drugs; no evidence that he retained 


any part of the $7; no evidence that he had any financial or 
other interest whatever in the alleged transaction. 
In presenting its case on Counts 1, 2 and 3 relating 
to the alleged July 31 transaction, the Government was allowed, 
over objection, to introduce evidence that on a prior occasion 
appellant had sold Bowden stuff that purported to be but was not 
narcotics (J.A. 9-10). 


Amended bill of particulars. 


After the Government rested its case, appellant estab- 
lished and the Government conceded that there is no such place in 
the District of Columbia as the 700 block of U Street (J.A. 38, 
45, 52). 

Over strenuous objection, the trial court allowed the 
Government to amend its bill of particulars to state that the 
alleged transaction of July 31 occurred, not in the 700 block of 
U Street, but in the 700 block of Florida Avenue (J.A. 45-46, 71- 
74). 


Government case reopened. 


Over objection, the court also allowed the Government 
to reopen its case (J.A. 40). The prosecution, however, did not 
recall Bowden. Although he was the only person who claimed to 
have observed the alleged July 31 transaction, and [therefore the 
only one qualified to testify in support of the amended bill, 
Bowden did not resume the stand to switch his earlier testimony. 

The Government recalled another detective, who had 
never claimed to be an eye witness. He testified to the effect 


that some persons mistakenly refer to 7th and Florida as 7th and 


U (J.A. 4o-44) .7 Even under leading questioning, however, he did 


1 this evidence was offered, with the j absent, on 
a motion for acquittal as to Counts 1, 2 and 3. Similar evidence 
was later offered before the jury in the Government's rebuttal 
(J.A. 64-69). 


not identify Bowden as being in this class of persons (J.A. 41). 
Thus, under the original bill of particulars, the 

Government evidence fixed the alleged transaction at. a non- 

existent place. Under the amended bill, the prosecution offered 


no supporting evidence whatever. 


Alleged sale of September 1. 


As to the alleged transaction of September 1, 1959, the 
Government's evidence was that on that date at about 2:00 p.m. 
Richard Bowden, the same undercover agent, pretending to be an 
addict, approached a group of men standing in the vicinity of 
12th and U Streets; that the co-defendant Lyons was in the group 
(J.A. 12-13). According to Bowden: "we were talking in regard 
to purchasing narcotics when the Defendant Ward walked up .. ." 
(J.A. 13). “I had a conversation with Ward in regard to nar- 
cotics and he said, at that particular time, he was unable to 
BUY eee 3S) 

Bowden testified that Lyons walked away from the group 
down 12th Street about 25 or 30 feet; that Lyons called to Ward 
asking if Ward wanted to see him; that Ward walked to Lyons, 
talked to him and gave him some money (J.A. 13). 

According to Bowden: "Before Lyons left the entire 
vicinity, I got Ward's attention and beckoned him to come to where 
I was standing and I asked him 4f I could get down with him and 
he said, ‘probably so'. He said the man was ready to go to cop 
now, meaning to purchase." (J.A. 13). "I gave the Defendant 
ward $6 and the Defendant Ward took the money in his right hand, 
walked to the Defendant Lyons and gave him the same $6 that I had 
given him previously, that I had given Ward previously. Ward gave 
the money to Curtis Lyons." (J.A. 13). 

Bowden testified that Lyons went into a house a half 
block away, where he remained 12 to 15 minutes (J.A. 14). 


According to Bowden: "After the Defendant Lyons re- 
turned back on the street, the Defendant Ward met the Defendant 
Lyons and the Defendant Lyons gave the Defendant Ward, in his 
hand, a package" (J.A. 14). "Defendant Ward walked jacross the 
street with this package in his hand toward a telephone booth. . - - 
I was about 5 to 6 feet behind. After we got into the telephone 
booth, Defendant Ward took from the cellophane package three 
capsules that I had asked him to purchase for me and gave the 
same to me. . ." (J.A. 14). 

Again, as in the alleged transaction of July 31, there 
was no evidence that Ward acted otherwise than gratuitously as 
the agent or errand-boy for the purchaser Bowden; no evidence 
that he was a seller or associated as partner or agent with a 


“seller; no evidence that he had more than fleeting custody of the 


drugs; no evidence that he retained any part of the $6;7 no evi- 


dence that he had any financial or other interest whatever in the 


transaction. 


Motions for acquittal. 


At the close of the Government's case, and again at 
the close of the entire case, appellant moved to strike the evi- 
dence and for judgment of acquittal on Counts 1, 2 /and 3 (relat- 
ing to the alleged transaction of July 31) on the ground pri- 
marily that the Government failed to prove any transaction at the 
place alleged in either the original or the amended bill of par- 
ticulars (J.A. 36-48, 69-75). Appellant also moved for judgment 
of acquittal on Counts 4, 5 and 6 (relating to the|alleged trans- 
action of Seotember 1) on the ground primarily that the Government 
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1 on cross-examination, Bowden changed his testimony to 
say he gave Ward $5, not $6 (J.A. 19-20, 30). 


failed to prove that appellant acted otherwise than gratuitously 
as agent for and in behalf of the purchaser Bowden (J.A. 49-51, 
74, 76). 
All appellant's motions were denied (J.A. 48, 74-76). 
Further substantive and procedural facts, including the 
court's charges and refusals to charge, are set forth below in 


connection with the points to which they relate. 


Verdict and sentence. 


On April 27, 1960 shortly before lunchtime, at about 
12:17 p.m., the. court sent the case to the jury. After lunch, at 
about 2:45 p.m., the jury returned a verdict against Ward on all 
six counts (J.A, 95-96). 

As noted above, the court sentenced Ward to imprisonment 
for five years (J.A. 99). This is the minimum sentence permitted 
by statute for a violation under each of Counts 1, 3, 4 and 6; 
under Counts 2 and §, the statute fixes a minimum of two and a 
maximum of ten years. 26 U.S.C. §7237(2), (b), (ad); 21 U.S.C. 
§174. 


Burden on appeal. 


Notice of appeal was filed May 13, 1960 (J.A. 99). 
Appellant here assumes the burden of showing that he is entitled 
to acquittal or a new ‘trial on all six counts. A new trial on 
less than all six counts, unless acquittal is directed on the 
others, would merely subject him to the risk of additional punish- 


ment. 
STATUTES INVOLVED 


The statutes involved are set forth in Appendix A 


attached hereto. 


_— 


i The jury acquitted Lyons on Count 7, but found him 
guilty on Counts 4, 5 and 6 (J.A. 95-96). 


STATEMENT OF POINTS 


I. The denial of Ward's motion for severance was 
reversible error. 
II. The Government prosecuted Ward as a seller; but 
there was insufficient evidence of a sale by Ward to let his case 
go to the jury on any count. 
III. It was reversible error to admit evidence of a prior 
sale by Ward of purported narcotics; and the error was aggravated 
by the court's comment, heard by the jury, implying that Ward was 
a seller in the transaction at trial. 
Iv. The bill of particulars placed the alleged July 31 
transaction at a non-existent location, and the amended bill, 
placing it at an existent location, was not supported by any evi- 
dence whatever. The court's refusal to grant acquittal on 
Counts 1, 2 and 3 was reversible error. 
Vv. The court's charges and refusals to charge in re- 
gard to possession, selling, the statutory presumptions and the 
bill of particulars contained reversible error; and the court's 
failure to make substitute charges, proposed by the court and 


assented to by counsel, was also reversible error. 


SUMMARY OF ARGUMENT 


I. The denial of Ward's motion for severance was 
reversible error. The indictment charged Ward and) Lyons together 
with one narcotics transaction, and charged each with a separate 
independent transaction in which the other was in no way involved. 
The joinder of both defendants in a single trial on all counts 
was inevitably prejudicial to Ward and contrary to Rule 8(b) of 
the Federal Rules of Criminal Procedure and the common law 
authorities on which the Rule was based. 

II. The Government prosecuted Ward as a seller, but 
there was insufficient evidence of a sale py Ward [to let his case 


go to the jury on any count. The evidenee failed |to show that 


aps 


Ward did any more than! act as the gratuitous errand-boy agent of 
the purchaser, undercover detective Bowden, an ostensible fellow 
addict. Ward's alleged actions and brief handling of the drugs 
for Bowden were as free from incrimination as Bowden's. 

TII. It was reversible error to admit evidence of a prior 
sale by Ward of stuff that purported to be narcotics, and the 
error was aggravated by the court's comment, heard by the jury, 
implying that Ward was a seller in the transaction at trial. The 
evidence of a prior attempted crime of the same sort charged in 
the indictment was extremely prejudicial, especially since the 
evidence insinuated that Ward admitted the prior attempted crime. 
The evidence of the prior alleged episode was more incriminating 


in respect to the elements of a sale than was the evidence on the 


transactions for which Ward was actually on trial. The objection 
able evidence and the court's comment thereon poisoned the whole 
record. 

Iv. The court's refusal to grant acquittal on Counts l, 
2 and 3 relating to the alleged transaction of July 31 was doubly 
erroneous. In addition to the lack of proof of a sale by Ward, 
there was no proof that any transaction occurred at the place 
alleged. The original bill of particulars placed the alleged 
transaction of July 31 at a location which the Government conceded 
was non-existent. The amended bill of particulars placed it at an 
existent location, but the Government offered no proof whatever to 
support the amended bill. 

V. The court's charges and refusals to charge in regard 
to the crucial subjects of possession, sale, the statutory pre- 
sumptions and the bill of particulars contained reversible error; 
and the court's failure to make substitute charges, proposed by 
the court and assented to by counsel, was also reversible error. 
The court's charges, rulings and omissions failed to clearly 
instruct the jury that if Ward was acting as the errand-boy agent 
for Detective Bowden and had no interest in the sale, his actions 


and brief handling of the drugs for Bowden were not incriminating. 


The charge that. Ward must explain how the drugs were imported in 
order to rebut the presumptions incident to possession distorted 
the statute. The court's refusal to instruct or inform the jury 


concerning the contents and significance of the original and 


amended bill of particulars left the jury in ignorance and con- 
fusion as to the particulars of the Government charges and its 
burden of proof thereunder. 


ARGUMENT 


I, THE DENIAL OF WARD'S MOTION FOR SEVERANCE WAS REVERSIBLE 


ERROR. 


As noted above, the indictment named two defendants, 
Ward and Lyons. It charged three separate anddistinct trans- 
actions, one on July 31, another on September 1, and the third on 
December 11, 1959. But the only transaction in which both 
defendants were charged in common was that of September 1. Lyons 
was in no way involved in the July 31 episode. Ward was in no way 
involved in the December 11 episode. 

The December 11 episode, relating to Lyons alone, was” 
the subject of Count 7 (J.A. 2-3). It did not involve a purchase 
by a plain clothes detective. The Government's case was predi- 
cated on the discovery by police of narcotics on a shelf in an 
apartment where Lyons stayed (Tr. 10, 62-67). 

The joinder of the two defendants in a single trial on 
all counts was improper. Rule 8(b) of the Federal Rules of 
Criminal Procedure permits joinder of defendants only if "they 
are alleged to have participated in the same act or transaction 
or in the same series of acts or transactions." 18)U.S.C., Rule 
8(b). 

It is commonly said that the trial courts) have broad 
discretion in regard to joinder and severance. But) in order to 
sustain a joinder of defendants, the condition of the rule must 
first be satisfied. D.C. v. Hunt, 82 U. S. App. D. C. 159, 163 
F. 2d 833 (1947). The condition is that both defendants be 
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charged as participants in the same act or in the same series of 
acts. 

In this case, the condition was by no means satisfied. 
The only instance in which both defendants were charged with 
participating in the same act was the episode of September 1. 
They were joined for trial, however, on charges involving two 
additional acts, one by Ward alone and the other by Lyons alone. 
Since neither was accused in the separate act of the other, they 
were not charged with participating in the same series of acts. 
Only where both are accused in every event of the series can they 
be deemed to be charged with participating in the same series. 

Moreover, the three episodes cannot be deemed a "series 
of acts" within the meaning of the rule. Rule 8(b) must be read 
in connection with 8(a), which refers to "two or more acts or 
transactions connected together or constituting parts of a common 
scheme or plan.” The indictment made no allegation that the three 
episodes were in any way connected together or constituted parts 
of @ common scheme or plan. On the contrary, it alleged each of 
the three episodes asia separate and distinct transaction. Lyons 
had nothing to do With the first, and Ward had nothing to do with 
the third. There was no charge of conspiracy. The several acts 
were not connected even in terms of being closely related in time. 
More than one month separated the first and second episodes; more 


than three months separated the second and third. 


The joinder'was grossly prejudicial to Ward. Forced 


into a common trial with Lyons (whom he denied having known), he 
was inevitably tarnished by evidence against Lyons on matters 
wholly unrelated to the charges against himself. In Ward's case 
there was no evidence’ whatever that he had narcotics in his house 
or under his dominion. Ward, a slightly built, well-mannered 
youth, married about a year, forthrightly admitted his addiction 
(J.A. 60, 62). He presented an unfortunate, unquestionably 


sympathetic figure. 


Lyons, the co-defendant, lived loosely with a girl 
friend in whose apartment he was arrested on December 11, 1959. 
The police found narcotics on a shelf. Lyons apparently became 
obstreperous. He was searched, stripped and hand-cuffed to a 
chair. All of these and related circumstances filled the air in 
connection with the Government attempts to establish that Lyons 
had dominion and control of the narcotics (Tr. 59-80, 82-97, 101- 
110, 166-178, 202-207). 

These were the most sordid aspects in the whole trial. 
Ward, although in no way involved therein, was inevitably preju- 
diced. More than a quarter of the entire trial transcript was 
occupied by these matters. Moreover, Lyons! credibility was 
seriously impeached by a disinterested witness, whom Lyons claimed 
was his employer, but who denied ever having employed him (Tr. 169- 
171, 174, 202-207). 

Lyons! attorney, in his closing argument to the jury, 
smeared Ward as an established pusher, with sly references to past 


transactions, based on a piece of Bowden's testimony that should 


never have been admitted (Tr. 276; J.A. 9-10, 12-13, 17-18). The 


prosecutor's arguments to the jury never alluded to) this testi- 
mony. Thus, the joinder enabled Lyons! attorney to) damage Ward in 
a way that the prosecutor himself avoided. 
It is true that Lyons was acquitted on Count 7, but this 
did not diminish the prejudicial effects of the joinder. Lyons 
was convicted on Counts 4, 5 and 6 (relating to the episode of 
September 1) and Ward along with him (J.A. 95-96). 
Ward was entitled to a separate trial. Rule 8(b), 
governing joinder of defendants, merely restates the common law 
practice that prevailed before the rule was adopted. Barron, 
Federal Practice and Procedure, Rules Ed., Vol. 4, [p- 33. Accord- 
ingly, cases before as well as since the rule are valid authority 
for reversing the judgment and conviction against Ward and remanding 
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1 gee Point III below. 


his case for a new and separate trial. McElroy v. United States, 
164 U. S. 76 (1896); United States v. Interstate Properties, Inc., 
80 U. S. App. D. C. 392, 394, 153 F. 2d 469 (1946); Zedd v. United 
States, 11 F. 2a 96 (C.A. 4, 1926); Nazzaro v. United States, 56 
F. 2d 1026, 1028 (C.A. 10, 1932); Castellini v. United States, 
64 F, 2d 636 (C.A. 6, 1933); cf., United States v. Cohen, 124 
F. 2d 164, 165 (C.A. 2, 1941). 

Appellant followed the correct procedure below by moving 


for severance under Rule 14 of the Federal Rules of Criminal 


procedure, 18 U.S.C., Rule 14 (J.A. 3-4).7 


On the grounds of misjoinder alone, the judgment and 
conviction against Ward should be reversed and his case remanded 


for a new and separate trial. 


THE GOVERNMENT PROSECUTED WARD AS A SELLER; BUT THERE WAS 


NS $$ $$$ ——————_—_—_ 


INSUFFICIENT EVIDENCE OF A SALE BY WARD TO PERMIT HIS CASE 


C—O 


TO GO TO THE JURY ON ANY COUNT. 


However broadly the indictment was drawn, the essence of 
the prosecution against Ward was the claim that he sold narcotics 
to the plain clothes detective Bowden. The prosecutor's opening 
statement to the jury made this clear (Tr. 6). The Government's 
whole case against Ward was an attempt to establish that he made 
two narcotic sales to Bowden in violation of statutory prohibitions. 
The Government and the court alike recognized that, in order to 
obtain a conviction under the Government's theory, the prosecution 
had the burden of proving that Ward was the seller, or acted for 
the seller, or had some interest in the sale. The law left no 
room for any doubt on, this point. Kelley v. United States, 
U. S. App. D. C. ___ 275 F. 2d 10 (1960); United States v- 


Henne ate 


1 st is unfortunate that the court's consideration of 
the motion was apparently diluted, if not distracted, by a simul- 
taneous motion by Ward's then attorney to withdraw from the case 
(tr. of 2/17/60, pp. 1-8). 


Sawyer, 210 F. 2d 169 (C.A. 3, 1954); United States v. Moses, 220 
F. 2d 166 (C.A. 3, 1955). This requirement applied equally to the 
charges that Ward facilitated the sales of July 31 |and September 1. 


United States v. Prince, 264 F. 2d 850 (C.A. 3, 1959). 


Accordingly, the Government raised no objection when 
the court stated in its charges (J.A. 91): 
"| | it is true that unless you find that Richard H. 
Ward had a beneficial interest in the alleged |trans- 
action of September 1, 1959, he cannot be convicted as 
a seller even though his conduct may have facilitated 
an illegal sale. 
"That is, if a person is the agent of the pur- 
chaser of drugs, he is not to be convicted of| selling 
the drugs if he is acting for the purchaser rather than 
the seller. 
"If he is acting for the seller and has some in- 
terest in the sale of the drug, he can be conyicted of 
selling it. 
"you are instructed as a matter of law that the 
burden of proof is always upon the prosecution to 
establish each and every element of the offense beyond 
a reasonable doubt." 
But the court should never have permitted Ward's case to 
go to the jury at all. The Government utterly failed to sustain 
its burden of proving that Ward, either on July 3l|or September 1, 
made a sale or acted for a seller or had an interest in @ sale of 
narcotics to Bowden. 
The Government's sole witness to the July 31 and Sep- 
tember 1 transactions was the undercover police purchaser Bowden, 
who pretended to be a fellow addict. 
As to July 31, Bowden testified that he approached Ward, 
gave him $7 and "asked the defendant to purchase four capsules" 
(J.A. 9, emphasis supplied); that Ward went around) the corner 
and "a short time later returned with four capsules containing a 
white powder which I had given him the $7 for . . |" (J.A. 10). 
The foregoing evidence was virtually the| Government's 
whole case on the July 31 transaction. Thus, according to the 
prosecution's sole witness, Ward acted only as an agent or errand 


boy for the purchaser Bowden. The Government showed no business 


alliance or agency between Ward and the seller; in fact, no 

attempt was made even to identify the seller. The prosecution 
offered no evidence that Ward kept any part of the $7; no evi- 
dence that he had any financial or other interest whatever in ‘he 
transaction. According to the Government's only witness to the 
episode, Ward acted gratuitously at the behest and solely in behalf 
of an apparent fellow addict, namely the purchaser Bowden. 

As to the September 1 episode, Bowden testified that he 
was standing in a group of men from whom Lyons, followed by Ward, 
walked away some 25 or 30 feet; that Bowden beckoned Ward back and 
asked if Ward could make a purchase for him; that Ward indicated 
Lyons was about to make a purchase; that Bowden gave Ward $6 (or 
$5 as he later testified) which Ward then handed to Lyons; that 
Lyons went down the street, entered a house, and after 12 or 15 
minutes returned with a cellophane package which he handed to 
Ward; that Ward, followed by Bowden, walked across the street and 
into a glass-enclosed sidewalk telephone booth (J.A. 13-14, 19, 

20, 30). According to Bowden: "after we got into the telephone 
booth, Defendant Ward took from the cellophane package three cap- 
sules that I had asked him to purchase for me and gave the same to 
me. ...-" (J.A. 14, emphasis supplied). 

Here again, on the Government's own evidence, Ward acted 
only as an agent or errand boy for the purchaser Bowden. Certainly 
Ward was not shown to be a seller. Not even Lyons was shown to be 
a seller; when Lyons left the group, he was about "to purchase." 
The Government made no! attempt to identify the seller. The prose- 
eution made no showing that Ward retained any part of the purchase 
money which Bowden gave him; on the contrary, Bowden testified that 
Ward turned it over to Lyons. As in the July 31 episode, there 


was no evidence that Ward had any financial or other interest 


whatever in the alleged transaction of September ee The whole 
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1 According to Bowden, after he received the three cap- 
sules, there was 2 "remainder" in the cellophane package. But 
there is nothing to show that the remainder was drugs or that it 
was in any way related to Bowden's purchase. Indeed, the inference 
from Bowden's testimony was that the remainder was related to some 
money which Ward had given Lyons beforehand (J.A. 13-14). 
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effect of Bowden's testimony was that Ward acted gratuitously as 
the errand-boy agent of Bowden, an apparent fellow addict. 

If Ward's brief handling of the drugs constituted 
possession, any presumption of a sale, of facilitating a sale, 
or of any other criminal act that might have arisen therefrom was 
rebutted by the Government's own testimony, which showed Ward to 


be nothing more than the errand boy of the purchaser. Kelley v. 


United States, supra; United States v. Prince, supra; Henderson 
v. United States, 261 F. 2d 909, 912 (c.A. 5, 1958); cf., Hawkins 
v. United States, Case No. 15,514, C.A. D.C., decided July 28, 
1960; Willsman v. United States, 286 Fed. 655 (C.A. 8, 1923). 


As Chief Judge Hutcheson held in the Henderson case: 


" | . the defendant acted, not for herself put as 
the sub-agent of, and conduit for, the government's 
provocator, and, because, acting for the government, 
he was not guilty of any offense, neither was she." 

There was no justification for permitting Ward's case 
to go to the jury. The presumption of innocence is more than an 
idle phrase. Where the Government's evidence is as consistent 
with innocence as with guilt, the defendant is entitled to a judg- 
ment of acquittal. Hammond v. United States, 75 U. S. App. D. C. 
397, 127 F. 2d 752 (1942); Maryland & Virginia Milk Producers 
Ass'n., Inc. v.United States, 90 U. S. App. D. C. 14, 23, 193 F. 
24 907, 917 (1951). Im a narcotics case, the Fifth Circuit Court 
of Appeals reversed a conviction because: 

"All of the evidence was quite consistent with the 
appellant's acting only as a purchasing agent or 

messenger instead of as a seller.” Adams v. |United 
States, 220 F. 2d 297, 299 (1955). ~— #&;| 

A fortiori, the defendant is entitled to acquittal 
where, as in this case, the Government offers no ¢vidence from 
which guilt can be inferred. Williams v. United States, 78 U. S. 
App. D. C. 322, 140 F. 2d 351 (1944); Kelly v. United States, 90 
U. S. App. D. C. 125, 194 F. 2d 150, 156 (1952). 


Ward's trial| attorney properly moved for judgment of 


acquittal on all counts, both at the end of the Government's case 


and again at the end of the whole trial (J.A. 36-51,\ 69-76). As 


to Counts 4, 5 and 6, relating to the September 1 episode, he 
specifically argued that the Government failed to sustain its 
purden of proof in regard to the alleged sale by Ward (J.A. 49-51, 
74, 76). As to Countsil, 2 and 3, relating to the July 31 episode, 
his argument was pitched differently (J.A. 36-48, 69-75). But on 
the question whether Ward was a seller or acted for a seller, the 
Government made no greater showing on the July 31 episode than on 
the September 1 episode. In this respect, the case for acquittal 
was equally strong on all counts. Although trial counsel failed 
to argue this point on the motion for acquittal on Counts 1, 2 and 
3, it was plain error, affecting substantial rights, to permit 
Ward's case to go to the jury on any count. This Court will 
notice such errors under Rule 52 of the Federal Rules of Criminal 
Procedure, 18 U.S.C., Rule 52. 

Since the case against Ward should never have gone to 
the jury, his conviction should be reversed, with directions to 
enter judgment of acquittal on all counts, 1 through 6. 


IIt. IT WAS REVERSIBLE ERROR TO ADMIT TESTIMONY OF A PRIOR SALE 
OF PURPORTED NARCOTICS BY WARD TO BOWDEN; AND THE ERROR 


WAS AGGRAVATED BY THE COURT'S COMMENT, IMPLYING THAT WARD 
WAS A SELLER IN THE TRANSACTION AT TRIAL. 


At the very outset of the Government's case, the court 
erroneously admitted a piece of testimony so prejudicial to Ward 
that it vitiated the entire trial. The judgment and conviction 
against Ward cannot stand. 

Bowden, the plain clothes detective, was the prosecu- 
tion's first witness. He started to relate the alleged episode of 
July 31. Before getting into its substance, he was permitted, 
over objecticn, to testify that he had previously bought stuff 
from Ward that turned out not to be heroin and furthermore that 


Ward acknowledged the prior sale (J.A. 9-10). 


at 


Obviously, as the prosecutor himself apparently con- 
ceded, if the alleged prior sale had involved actual narcotics, 
no testimony in regard thereto or any conversation about it could 
have been admitted. 

But the prosecutor took the view, and the|court un- 
fortunately adopted it, that since the alleged prior sale turned 
out not to be narcotics, as purported, the testimony could be 
admitted. 


We submit, this ruling was gross error. Fairbanks v. 
United States, 96 U. S. App. D. C. 345, 226 F. 2d 251 (1955). 


The testimony in question was as follows (J.A. 9): 


"Q. What happened on that particular day| and at 
that particular vicinity, Officer? A. On the| day of 
July 31, in the 700 block of U Street, I had aj conver- 
sation with Defendant Richard Ward and had a conversa- 
tion relative to purchase narcotics. 


"Q, Will you relate that conversation as best you 
can recall? A. Prior to the 3lst of July, I had made 
a purchase from the Defendant Ward -- 


"MR, L'HOMMEDIEU: Your Honor, I object to this. 


"DHE COURT: It doesn't relate to the matter in 
question, does it? 


‘wR, TITUS: I think it will, Your Honor,| because 
I think we can show this was not a purchase af) narcotic 
drugs because the conversation that ensued relates to 
that particular transaction. 


"THE COURT: I will have to hear it before I can 
rule. I will strike it if it does not. 


"BY MR. TITUS: 


"Q, Proceed. A. Prior to July 31, 1959, I had 
made an attempted purchase from the defendant.) On the 
day of the 31st of July, I met the defendant and had a 
conversation with regard to the purchase I had made 
that turned out not to be heroin. The defendant told 
me that he was sorry that the stuff wasn't any good 
but the man he had been making his buys from had no 
idea that the stuff was bad so I told the defendant 
that I didn't appreciate the fact that he sold me some- 
thing that was not good and I asked him to go and make 
another purchase. This time I gave the defendant $7 
and asked the defendant to purchase four capsules." 


The court did not strike the testimony, but ruled it 


al) admissible (J.A. 10).7 


The ruling was fatal to a fair trial. It admitted evi- 
gence of an attempted prior crime of the same sort charged in the 
indictment. Worse still, the evidence plainly insinuated that 
Ward admitted the prior attempted crime. 

The prejudice was compounded by still other factors. 
The prior alleged transaction was described in terms of a direct 
purchase by Bowden from Ward, with Ward acting as the seller. In 
this respect, the evidence went far beyond Bowden's testimony on 
the two episodes for which Ward was actually on trial. As shown 
above, the latter testimony was essentially innocuous, for it 
showed Ward to be no more than a gratuitous errand-boy agent for 
the purchaser Bowden. But Bowden's opening testimony on the 
prior sale inevitably permeated and colored whatever material 
evidence was thereafter introduced against Ward. The objection- 
able evidence had the dewilish effect of implying to the trans- 
actions at trial criminal aspects which the witness could not 
directly attribute to the transactions themselves. The evidence 
was used to make up for Bowden's failure to develop elements 
essential to proving the charge of a sale by Ward. 

In effect, Bowden was permitted to introduce Ward to 
the jury as an established pusher, and an unconscionable or un- 
reliable pusher at that. This evidence poisoned the whole record. 

The interplay of this error with the error of joinder 
(Point I above) went far to crucify Ward; for the co-defendant's 
attorney harped on Bowden's testimony both in cross-examination 
ang in his closing argument to the jury (J.A. 9-10, 12-13, 17-18; 
Tr, 276). 

On top of everything, the judge, within the presence and 
hearing of the jury, openly characterized the testimony in a way 


- A few moments later, when Bowden identified persons 
in the group he approached on September 1 as "several defendants 
of mine," "people that I made purchases from prior," the court 
admonished him: "You must not go into other cases" (J.A, 12-13). 


that not only aggravated its evil, but had the effect of dis- 
torting the July 31 episode into a direct sale by Ward to Bowden, 
as charged in the indictment. The judge proclaimed (J.A. 10): 


" | | [will not strike it. 


"As I said before, I would strike it if it was 
inadmissible because apparently it purpated to |be a 
fale but it was not. It purported to be a sal of a 
narcotic but the witness says it was not nepcotles and 
he was asking the man to make it good, that is| to sell 
him something that was narcotics and not something that 


ak ¢ 


simply purported to be... - emphasis supplied). 


The admission of Bowden's opening testimony, over timely 


objection, and the judge's most unfortunate comments thereon were 
prejudicial error of the first magnitude. On these] grounds alone, 
the judgment and conviction against Ward must be reversed on all 


counts. 


Iv. THE BILL OF PARTICULARS PLACED THE ALLEGED JULY 31 TRANS- 


THE BILL OF pan ee eS eee 


ACTION AT A NON-EXISTENT LOCATION; AND THE AMENDED BILL, 
PLACING TT AT AN EXISTENT LOCATION, WAS NOT SUPPORTED BY 


ANY EVIDENCE WHATEVER. THE COURT'S REFUSAL TO GRANT ACQUITTAL 
ON COUNTS 1, 2 AND 3 WAS REVERSIBLE ERROR. : 


QN COUN <3 © 2 2 eee 


The original bill of particulars placed the alleged July 31 


transaction at a non-existent location. 


As to the judgment and conviction on Counts 1, 2 and 3, 
there are further grounds for reversal and acquittal. 

Under the order granting Ward's motion for a bill of 
particulars, the prosecution furnished the particulars orally, 
stating that the alleged July 31 transaction took place "in the 
700 block of U Street" (J.A. 6-7, 37, 39)- The prosecution's 
opening statement and all of the Government's testimony fixed the 
July 31 episode at this location (Tr. 6-7; J.A. 9,/10, 29, 30). 

After the Government closed its case, it|was established, 
and the prosecutor conceded, that this location is|non-existent 


(J.A. 38, 45, 52). Accordingly, Ward's attorney moved to strike 


the Government's evidence on Counts 1, 2 and 3 and for judgment 
of acquittal thereon (J.A. 36-48). The court denied the motions 
(J.A. 48). 

Appellant submits that this ruling was reversible error. 
A location specified in a bill of particulars, no less than one 
specified in the indictment itself, is a matter of substance and 
must be proved as alleged; the prosecution is strictly limited to 
proof within the area of the bill of particulars. United States 


v. Tuffanelli, 131 F. 2d 890 (C.A. 7, 1942); Heitman v. United 


States, 5 F. 2d 887 (C.A. 9, 1925); United States v. Slaughter, 
89 F. Supp. 205, 207 (D.C. D.C., 1950); United States v. Gouled, 
253 Fed. 239 (D.C. N.Y., 1918). 

If the proof! relates to a different location than that 
specified in the indictment or bill, or if the designation is 
shown to be erroneous, or if there is no evidence to show the 
place of the alleged offense after a particular place is specified 
in the indictment or bill, as was the effect of the proof in the 
instant case, the prosecution's evidence should be stricken and 
judgement of acquittal granted. United States v. Tuffanelli, 
supra; Anderson v. United States, 30 F. 2d 485 (C.A. 5, 1929); 


Naftzger v. United States, 200 Fed. 494 (c.A. 8, 1912). 


There was no proof whatever to support the amended bill of 


particulars. 


Faced withincontrovertible proof that there is no 700 
block of U Street, the prosecutor, after resting his case and over 
strenuous defense objection, was allowed to amend the bill of par 
ticulars to specify that the transaction alleged in Counts 1, 2 
and 3 took place in the 700 block of Florida Avenue (J.A. 45-46, 
71-74). 

Over objection, the Government was also allowed to re- 
open its case (J.A, 40). But the further testimony contained no 
evidence that the July 31 episode occurred on Florida Avenue as 


specified in the amended bill. The only witness who could 
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conceivably offer such evidence was Bowden, the Government's only 
purported eye-witness. Bowden was never recalled to the stand for 
this or any other purpose. The Government chose instead to recall 
another detective who never claimed to have witnessed the alleged 
transaction. His testimony 4n substance was merely that some 


persons mistakenly refer to 7th and Florida as 7th and U (J.A. 


40-44). He never identified Bowden as being such ja person. This, 


the record was left with no proof whatever to support the amended 
bill of particulars. 
At the end of the whole case, Ward's attorney renewed 
the motion to strike the testimony on Counts 1, 2 and 3 and for a 
judgment of acquittal thereon (J.A. 69-75). Since) the record 
failed to support the original pill and since the Government 
offered no proof at all to support the amended bill, these motions, 
in accordance with the authorities cited above, most certainly 
should have been granted. 
The court's repeated offers to suspend the trial for a 
few days to permit Ward to prepare 4 defense against the Govern- 
ment's proof under the amended bill were utterly beside the point 
(7.4. 38, 46, 48, 69, 71). The court missed the point that no 
such defense was necessary, for the prosecution had offered nothing 
to support the amended bill. The inescapable fact is that at the 
close of the whole case, no witness to the alleged transaction of 
July 31 offered an 4ota of evidence that it took place on Florida 
Avenue. 
The court's refusal both at the conclusion of the 
Government's case and at the end of the whole case, to strike the 
evidence and grant acquittal on Counts 1, 2 and 3 constituted 
reversible error. Since the appellant is interested only in a 
reversal on all counts, this point is presented for consideration 
only if the conviction on Counts 4, 5 and 6 is also reversed. 


a 


i This evidence was offered outside the) jury's presence 
upon appellant's motion for acquittal. Similar evidence was again 
introduced before the jury in the Government's rebuttal (J.A. y= 
69; see the same witness' earlier testimony, J.A.| 36). 


Vv. THE COURT'S CHARGES AND REFUSALS AND FAILURES TO CHARGE 
CONSTITUTED REVERSIBLE ERROR. 


Pah ttre CASS 


As shown above, it was plain error to have permitted the 
case against Ward to go to the jury on any count. The court not 
only improperly sent the case to the jury, but in doing so committed 


further errors in connection with the charges. 


A. The Court Erred In Refusing Ward's Requested Instruction 


No. 1 On Possession and In Failing To Deliver the Amended 


Form Proposed By the Court. 


If Ward acted for Bowden, his brief possession was as 
free from incrimination as Bowden's. Henderson v. United States, 
supra; Kelley v. United States, supra; Willsman v. United States, 
supra. 

The court denied Ward's requested instruction No. 1 to 
this effect (J.A. 77-79, 96), but recognized that its essence was 
sound. The court undertook to give it in amended form (3.4. 78): 

“Well, I agree with you that if he had it as the 

agent of the officer, he didn't have such possession. 

"Tf that is'all you mean by ‘exclusive and per- 

sonal,’ that if he had it as the agent of the officer 
or the buyer, he didn't have possession, and I will 
charge the jury that." 

Counsel for Ward and for the Government both assented 
(J.A. 78). But the court never delivered this vital instruction 
on possession. 

In view of the extraordinary statutory presumptions 
incident to possession -- all high-lighted for the jury -- the 
omission was disastrous (J.A. 90-91; Tr. 294). 

Ward's counsel duly objected to the denial of his re- 
quested instruction No. 1 (J.A. 88-89), but in the hasty conclu- 
sion of the trial he made no formal note of the court's failure 
to deliver the amended form which the court undertook to give. 
The court's omission was such plain error, however, that it must 


be noticed here under Rule 52 (18 U.S.C., Rule 52). 
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B. The Court Erred In Denying Ward's Requested Instruction 
No. 4 On the Difference Between Acting As ja Seller and 


Acting For the Buyer; the Court Further Ered In Failing 


To Elucidate Its Substitute Instruction. 


The court denied Ward's requested instruction No. 4, 
which applied the Kelley and related decisions to the Government 
evidence (J.A. 83, 97). 

Instead, the court gave its own substitute charge in 
general conclusionary terms (J.A. 91): 

"Phat is, if a person is the agent of the purchaser 

of drugs, he is not to be convicted of selling the drugs 
if he is acting for the purchaser rather than/the seller." 

So far as it went, this instruction was of course unob- 
jectionable; but it was an inadequate contraction. It was de- 
ficient in at least two important respects: (1) it failed to 
instruct the jury "as to the elements necessary to) establish a 
sele by the appellant"; Kelley v. United States, supra; United 
States v. Sawyer, supra; United States v. Prince, supra; (2) it 
failed to relate the general terms -- "agent," "purchaser," 
"seller," "acting for" -- to the various persons and actions re- 
ferred to in the evidence. United States v. Sawyer, supra. 

Ward's requested instruction No. 4 would|have gone far 
to supply these deficiencies. 

The court itself recognized the need for) some elucida- 
tion of this crucial instruction. At the request of Lyons' 
attorney, the court undertook at least to identify|the purchaser 
as Officer Bowden (J.A. 84): 

"T will tell them [the jury] I am referring to 

the officer." 
But the court never told them so. 

Ward's attorney took due objection to the denial of his 
instruction No. 4 (J.A. 88-89). 
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The Court Erred In Refusing Ward's Requested Instruction 
No. 6 Regarding the Biil Of Particulars; and the Error 


Was Compounded By Related Rulings. 


As shown above in Point IV, the utter failure of proof 
under both the original and the amended bill of particulars en- 
titled Ward to an order of acquittal on Counts 1, 2 and 3. 

Net only did! the court let the case go to the jury, but 


in doing so improperly denied Ward's requested instruction No. 6, 


which was cast in the language of the cases cited in Point IV 
(J.A. 84-85, 98). Ward's attorney took due objection (J.A. 88-89). 

The court refused to give the jury any instruction or 
information whatever as to the contents or significance of the 
original and amended bill of particulars (J.A. 85). Such refusal 
was plainly erroneous.| Allowing Ward's counsel to refer to these 
matters in his closing! argument (J.A. 89) was no adequate substi- 
tute for a judicial explanation of the Government's successive 
specifications and its burden of proof thereunder. 

Finally, when the jury retired, the court instructed the 
Clerk to furnish them with a copy of the indictment, but refused 
to send along any memorandum of the bill of particulars (J.A. 95). 

Thus the jury was left in ignorance and confusion as to 
the particulars of the charges in Counts 1, 2 and 3 and the 


Government's burden of proof in respect thereto. 


D. The Court's Rulings and Instructions Concerning the 
Requirements To Rebut the Presumptions Under §174 Were 


Erroneous. 


Counts 3 and 6 charged Ward with facilitating the sale 
of narcotics with knowledge of their unlawful importation, in 
violation of 21 U.S.C.) §174. If a defendant has possession, this 
section authorizes conviction "unless the defendant explains the 


possession to the satisfaction of the jury" [emphasis supplied]. 


As shown above, the evidence indicated that Ward acted 
only as agent for Bowden, the detective purchaser; and ward testi- 
fied that he had no knowledge whatsoever concerning the importation 
of any drugs (J.A. 55). The evidence was quite sufficient to rebut 
the statutory presumption. Ward's brief handling of |the drugs for 


Bowden was as free from incrimination as Bowden's. Henderson Vv. 


United States, supra; United States v. Turner, 65 F.|2a 587 (C.A. 


2, 1933). Yet the court denied Ward's requested instruction No. 7 
on this point (J.A. 85-88, 98). Proper objection was taken (J.A. 
88-89). 

The court's charge on this matter was extraordinary 

(J.A. 91): 

"tn other words, the possession of the drug creates 
a presumption that is rebuttable and can be explained if 
the person can explain how it was brought into |the country 
to the satisfaction o e jury, bu e absence of suc 
explanation is enough to justify his conviction of that 
charge, and that is one of the accompanying charges in the 
group of threes, where there are three ete inteet as 
there are here in two instances [emphasis supp ied]. 

"Now, incidentally, that is because the importation 
of drugs is not lawfully done in this country with respect 
to so many of these drugs, and therefore that justifies 
the presumption that attaches to the possession of drugs 
4n this country where such explanation cannot be made or 
is not made." 

All counsel, including the prosecutor, objected to the 

court's interpretation as a departure from the statute (J.A. 93- 
94). Ward was under no requirement to explain how any drug 
entered the United States. 

The combination of rulings, instructions and failures 

to instruct in regard to possession created impenetrable confusion. 
In effect, the court told the jury to convict Ward,| if they be- 


lieved he had any possession whatever of the narcotics. 


CONCLUSION 


On the grounds shown in Points II and IV above, the 


conviction and judgment against Ward should be reversed with 


directions to enter a judgment of acquittal on all counts. At 
the very least, his case should be remanded for a new trial on 


all counts, for the reasons shown in Points I, III and V above. 
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APPENDIX A 


"Tt shall be unlawful for any person to sell, 
barter, exchange, or give away narcotic drugs except 
in pursuance of a written order of the person to whom 


such article is sold, bartered, exchanged, 


or given, 


on a form to be issued in blank for that purpose by 


the Secretary or his delegate." 


"Tt shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic eee except in 


the original stamped package or from the o 
stamped package; 


iginal 


and the absence of appropriate tax- 


paid stamps from narcotic drugs shall be prima facie 


evidence of a violation of this subsection 
person in whose possession the same may be 


by the 
found." 


"Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, 
contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, con- 


cealment, or sale of any such narcotic dr 
being imported or brought in, knowing the 


after 
ame to 


have been imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 


shall be imprisoned not less than five or 
twenty years and, in addition, may be fine 
than $20,000. 


ore than 
not more 


For a second or subsequent offense (as 
determined under section 7237(c) of the Int 


ernal 


Revenue Code of 1954), the offender shall be imprisoned 


not less than ten or more than forty years 
tion, may be fined not more than $20,000. 


“Whenever on trial for a violation of 
the defendant is shown to have or to have 
of the narcotic drug, such possession shal 


and, in addi- 


this section 
ad possession 
be deemed 


sufficient evidence to authorize conviction unless the 


defendant explains the possession to the s 
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In the opinion of the appellee the following questions are 
presented: 

1. Where appellant and a co-defendant are named in three 
counts of an indictment, and each also is named in separate 
counts, and all the counts deal with narcotics law violations, 
was it not proper to deny a motion for a severance? 

2. Where the jury could infer appellant profited from his 
narcotics transactions with an undercover police officer, was it 
not proper to submit the charges of selling narcotics to the jury 
for its determination, particularly when the District, Court 
instructed the jury appellant could not be convicted if he was 
acting as the agent of the purchaser? 

3. Was not testimony concerning a prior transaction between 
appellant and the officer admissible when it did not involve an 
actual prior purchase of narcotics, but did explain and blend 
in with the offenses alleged in the indictment? 

4. Where the Government furnishes appellant with a bill of 
particulars which specified that a narcotics transaction occurred 
at Seventh and U Streets, Northwest, and where the Govern- 
ment amends the bill of particulars in accordance with the 
formal address, and where the Government adduced evidence 
that Seventh Street and Florida Avenue, Northwest, is also 
known as Seventh and U Streets, Northwest, and where appel- 
lant at no time claimed any prejudice because of the amended 
bill, was not a motion for a judgment of acquittal properly 
denied? 

5. Were not the District Court’s instructions fair to appel- 
lant? 
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Anited States Court of Appeals 


FOR. THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15744 


Ricrarp H. Warp, APPELLANT 
v. 
Unrrep States of AMERICA, APPELLEE 


APPBAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


‘ 
COUNTERSTATEMENT OF THE CASE 


On January 18, 1960, there was filed in the District Court.a 
seven count indictment charging appellant, with six violations 
of the narcotics statutes, 26 U.S. Code §§ 4704(a) and 4705(a), 
21-U.S. Code. §,J74 (J.A. 1-3).’ Appellant pleaded not guilty 
to.the indictment on January 22, 1960 (J.A. 3), and was tried 
by jury April 25 to April 27, 1960. He was found guilty on all 
charges (J.A. 96). By judgment and commitment filed May 
18, 1960, appellant was sentenced to imprisonment for a period 
of five years (J.A. 98-99). The District Court allowed the 
instant appeal in forma pauperis on May 13, 1960 (J.A. 100). 


The Trial 


Richard K. Bowden, while attached to the Metropolitan 
Police Department’s Narcotics Squad and in an undercover 


1A co-defendant was the only person named in Count Seven. Counts 
Three through Six named the co-defendant and appellant jointly. (J.A. 
2-3). 
(1) 
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capacity, met with the appellant about 4:30 p.m. July 31, 
1959 (J.A. 8), in the 700 block of U Street, Northwest (J.A. 
9)2 . Bowden gave the appellant seven dollars and asked him 
to purchase four capsules of heroin (J.A. 9). The appellant 
walked away from Bowden and went north on Eighth Street, 
Northwest. He returned a short time later with four capsules 
containing a white powder. (J.A. 10). The capsules, con- 
tained within an envelope, Government’s Exhibit No. 1-A 
(J.A. 11), were tested by a chemist and found to contain heroin 
hydrochloride, quinine hydrochloride, milk sugar and manni- 
tol (Tr. 99). Bowden identified appellant in the courtroom 
as the person from whom he had purchased the narcotics (J.A. 
11). 

On September 1, 1959, at 2:00 or 2:10 p.m., Bowden was 
in the vicinity of Twelfth and U Streets, Northwest, with a 
group of known addicts (J.A. 12). The co-defendant, Lyons, 
was in the group with several other persons when appellant 
joined them. The conversation concerned the purchase of 
narcotics. Lyons started walking away from the group and 
called to appellant. Lyons asked appellant whether he (ap- 
pellant) wanted to see him. Appellant walked 25 to 30 feet 
to where Lyons was standing and gave Lyons some money. 
Bowden beckoned appellant to where he was standing and 
asked appellant “if I could get down with him.” Appellant 
gaid, “probably so,” and Bowden gave appellant six dollars * 
which appellant then gave to Lyons (J.A.13). About twelve 
or fifteen minutes later, Lyons returned to the street from a 
nearby house and handed a package to appellant. Bowden 
followed appellant into a telephone booth, where the appellant 
took three capsules from the package and gave them to the 
undercover officer (J.A. 14). The capsules contained within 
Government’s Exhibit No. 2-A (J.A. 15), were tested by a 


2 "This address is one of the issues in the instant case. The Government 
conceded there is no 700 block of U Street, Northwest (J.A. 38, 45), but 
produced testimony that the area of Seventh Street and Florida Avenue, 
Northwest, frequently is referred to as Seventh and U Streets, Northwest 
(J.A, 41-42). See Argument IV, infra. 

* Bowden later corrected this figure, stating he gave appellant five dollars 
and not six dollars (J.A. 20). 
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chemist and found to contain the same components as the 
first exhibit (Tr. 100). 

Appellant, who admitted a conviction on September 21, 

1959, for possession of narcotics (J.A. 58, 63), and also ad- 
‘mitted being addicted to narcotics (J.A. 62), denied selling 
narcotics to Bowden (J.A. 56, 62). He could not remember 
where he was on July 31, 1959, or on September 1, 1959 (J.A. 
55). Appellant gave his address as 607 Q Street, Northwest 
(J.A. 55, 58), although he was arrested at 2003 Eighth Street, 
Northwest (J.A. 56), and the address listed on the narcotics 
addiction form which he signed (J.A. 58) was the one on 
Eighth Street (J.A. 59). Appellant said his mother-in-law 
lives at the Eighth Street address, which was described as be- 
ing 150 feet (J.A. 67) or a block (J.A. 56) from the intersec- 
tion of Seventh Street and Florida Avenue, Northwest. 

The appellant denied knowing the co-defendant, Lyons, 
prior to his arrest (J.A. 55), although he had seen him before 
(J.A. 56). Lyons denied knowing appellant until they met 
at the District Jail (J.A. 52). 

Roy C. Hoyle, a Subdivision Planner in the Office of the 
Surveyor of the District of Columbia, testified there is no 
700 block of U Street, Northwest (J.A. 52). Detective David 
Paul testified he has heard the area at Seventh Street and 
Florida Avenue, Northwest, referred to as Seventh and U 
Streets, Northwest (J.A. 64). 

Appellant was found guilty as indicted by the jury (J.A. 
96). This appeal was seasonably noted (J.A. 99), and per- 
mission for the appellant to proceed on appeal without pre- 
payment of costs was granted by the District Court (J.A. 100). 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilititates the transportation, con- 
cealment, or sale of any such narcotic drug after being 


4 


imported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of, such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addition, 
may be, fined not more than, $20,000. For a second or 
subsequent offerise (as determined under section.7237(c) 
of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70.Stat. 570.) 


Title 26 U.S.C. $4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found. 


Title 26 U.S.C. §4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 
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., Rule 8, Federal Rules of:Criminal Procedure, provides: - 
(a) Joinder of Offenses. Two or more offenses may 
be charged in the same indictment or information in a 

_ separate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
-or transaction or on two or -more acts or transactions 
connected together or constituting parts of a common 
scheme or plan.. Acne 

(b) Joinder of Defendants. Two or more defendants 
may be charged in the same indictment or information 

__ if they are alleged to have participated in the same act 
’ or transaction or in the same series of acts or transactions 
“constituting an offense or offenses. Such defendants 
may be charged in-one or more counts together or 
“separately and all of the defendants need not be charged 
in each count. ; 


“Rule 14, Federal Rules of Criminal Procedure, provides: 


If it appears that a defendant or the government is 

.. prejudiced by a joinder of offenses or of defendants in 

an indictment or information or by such joinder for 

trial together, the court-may order an election or separ 

rate trials of counts, grant a severance of defendants or 
provide whatever other relief justice requires. 


SUMMARY OF ARGUMENT 


I: The motion for ‘severance was. addressed to the sound 
discretion of the District Court and its denial is'not reversible 
‘error unless an abuse of that discretion is affirmatively shown. 
-No such abuse is shown in the instant case., Moreover, under 
‘Rule 8(b),.F.R. Cr. P., appellant and the co-defendant were 
properly joined together in the indictment and in trial. 

- “II: The District Court: was correct in submitting the case 
to'the jury to determine whether appellant was.a seller of nar- 
cotics. There was sufficient evidence from which the jury 
could infer he profited from: the transactions charged in the 
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indictment. The Court’s instructions also protected the ap- 
pellant if he were merely the agent of the undercover officer 
and not an agent of the seller. : 

III. The testimony of the officer concerning a prior trans- 
action with appellant in which no narcotics changed hands was 
admissible because it was connected with the offenses with 
which appellant was charged and explained the circumstances 
of those transactions. : 

IV. Although the Government conceded there is no 700 
block of U Street, Northwest, it amended the original oral bill 
of particulars to allege that the offense covered in Counts One 
through Three occurred in the 700 block of Florida Avenue, 
Northwest. A bill of particulars may be amended with the 
Court’s permission. Appellant was offered trial recesses to 
prepare against the amended bill of particulars but did not 
take advantage of the Court’s offers. Moreover, appellant 
does not claim he was prejudiced by the faulty original bill of 
particulars. Therefore, his motion for a judgment of acquit- 
tal was properly denied. ; 

V. The Court’s instructions were not erroneous and the 
charge to the jury, in the circumstances of this case, was fair 
to appellant. 

ARGUMENT 


L There was no abuse of discretion when the court denied 
appellant’s motion for a severance 


Appellant’s argument that the District Court committed 
his motion for a severance from the 


(J.A. 96). 

A motion for severance is directed to the discretion of the 
trial court and ite denial is not reversible error unless an sbuse 
of discretion is affirmatively shown. Stilson v. United States, 
250 US. 583 (1919); Opper v. United States, 348 US.. 84 
(1954); Dowling v. United States, 249 F. -2d-746..(5th Cir. 
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1957); Middleton v. United States, 249 F. 2d 719 (4th Cir. 
1957) ; Ingram v. United States, 272 F. 2d 567 (4th Cir. 1959); 
Wiley v. United States, 277 F. 2d 820. (4th Cir. 1960), cert. 
denied, October 10, 1960. 

Two rules of the Federal Rules of Criminal Procedure are 
applicable to the joinder of defendants. Rule 8(b), F.R. Cr. 
P., states: 

“Joinder of Defendants. Two or more defendants 
may be charged in the same indictment or information 
if they are alleged to have participated in the same act 
or transaction or in the same series of acts or trans- 
actions constituting an offense or offenses. Such de- 
fendants may be charged in one or more of the counts 
together or separately and all of the defendants need 
not be charged in each count.” j 


Rule 14, FR. Cr.P., concerns relief from prejudicial joinder.‘ 

The Government proved the appellant participated in two 
narcotics transactions—one in which he acted alone and a 
second in which he acted in concert with the co-defendant. 
The case falls squarely within Rule 8(b). Appellant and the 
co-defendant were joined in those counts in which they acted 
together and, as permitted by the last sentence in Rule 8(b), 
each was charged in separate counts. As the Fourth Circuit 
held recently, “Rule 8 . . . specifically provides that all of 
the defendants need not be charged in each count.” Wiley v. 
United States, supra, at 824. 

The test on appeal is whether the joinder of defendants 
prejudiced appellant. United States v. Schaffer, 266 F. 2d 
435, 439 (2d Cir. 1959), aff'd, 362 U.S. 511 (1960); Monroe 
v. United States, 98 U.S. App. D.C. 228, 234 F. 2d 49 (1956) , 
cert. denied, 352 U.S. 873 (1956). 


* Rule 14, F.R. Or.P., states: 

“If it appears that a defendant or the government is prejudiced by a 
-Joinder of offenses or of defendants in an indictment or information or by 
such joinder for trial together, the court may order an election or sep- 
arate trials of counts, grant a severance of defendants, or provide what- 
ever other relief justice requires.” ; , 
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he was tarnished by the evi- 
particularly the testi- 
dant was 


an abuse of discretion by the 

court will reverse a case because of the 

severance, the weakness of the appellant’s present position is 
manifest. He has been unable to show any prejudice 


whatever. 


Il. The case was correctly submitted to the jury 


The second argument voiced by appellant is that there was 
not sufficient evidence to warrant his case going to the jury, 
particularly on Counts One and Four, which charged sales of 


narcotics (Br. 13). But this was an issue of fact requiring 


determination by the jury, particularly when appellant took 
the witness stand and denied any association whatever with 
the undercover police officer. 

- On the qu ion of whether appellant was an agent of the 
purchaser or the seller of narcotics, the District. Court in- 
structed the jury (J.A.91): 

“Now, it is true that the general rule is that the pos- 
session of narcotics, to be incriminating, must be per- 
sonal and exclusive, and it is true that unless you find 
that Richard H. Ward had a beneficial interest in the 
alleged transaction of September 1, 1959, he cannot be 
convicted as a seller even though his conduct may have 
facilitated an illegal sale. 

“That is, if a person is the agent of the purchaser of 
drugs, he is not to be convicted of selling the drugs if 
he is acting for the purchaser rather than the seller. 
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“Tf he is acting for the seller and has some interest 
in the sale of the drug, he can be convicted of selling 
it.” ; 

Immediately following this instruction, the Court charged the 
jury that the burden of proof is always upon the prosecution 
to prove each element of the offense beyond a reasonable 
doubt (J.A. 91). 

Appellant contends there was no evidence he had any finan- 
cial or other interest in the transactions of July 31, 1959, and 
September 1, 1959. Buta different inference is possible from 
the facts. Bowden testified he gave appellant seven dollars 
on July 31, 1959, for the purchase of four capsules of narcotics 
(J.A. 9), and five dollars on September 1, 1959, for the pur- 
chase of three capsules (J.A. 18-14). During cross-examina- 
tion of Bowden by appellant’s trial counsel, the following 
occurred (J.A. 28): 

Q. (by Mr. L’Hommenrev) “How much does one 
capsule of narcotics ordinarily cost in the District of 
Columbia, officer?” A. “A dollar and a half.” 

Q. “And sometimes less?” A. “Sometimes less.” 


Q. “And sometimes more?” A. “Sometimes more; 
very seldom more, sir. You can pay a dollar for a cap 
but sometimes it may cost you more.” 


Simple arithmetic shows that, at the going rate for capsules of 
narcotics, appellant paid seven dollars for the four capsules on 
July 31, 1959, thus making a profit of one dollar. His profit on 
the September 1, 1959, transaction was fifty cents. Certainly 
from this evidence the jury could make the same calculations 
and determine appellant was in fact a seller of narcotics who 
benefitted from the transactions he had with Bowden. .Cf., 
Trent v. US.—US. App. D.C. —, — F. 2d —, No. 15545, 
decided October 20, 1960. 

The officer did testify he asked appellant “to purchase” four 
capsules on July 31, 1959 (J.A. 9), and had asked appellant 
“to purchase for me” the three capsules on September 1, 1959 
(J.A. 14). Although appellant contends the Government’s 
evidence did not show either appellant or the co-defendant to 
be a seller of narcotics (Br. 15), the issue was one for the jury 
to determine under the appropriate instructions. 
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__ A similar situation existed in Kelley v. United States,—US. 
App. D.C.—, 275 F. 2d 10 (1960). There the Court stated: 


“As to the first count (selling narcotics), the Govern- 
ment offered evidence that the appellant was asked by 
a plainclothes policeman to purchase narcotics for him; 
that he gave her money, that she went to certain house 
where a seller of drugs was said to live; and that she 
later handed the officer a packet containing drugs. 
With the case in that posture, it became essential that 
the jury be instructed as to the elements necessary to 
establish a sale by the appellant. No such instruction 
was given.” [Court’s emphasis.] (Footnote omitted.) 


Significantly, in Kelley, this Court affirmed the defendant’s 
conviction under 26 U.S. Code § 4704(a), although reversing 
the conviction under 26 U.S. Code § 4705(a) because there was 
no instruction on the elements necessary to prove a sale of nar- 
cotics. In the instant case the District Court did instruct the 
jury on the issue of agency and the jury found appellant guilty 
of the charges under §§ 4705(a) and 4704(a)° Cf. Willis v. 
United States, — US. App. D.C. —, — F. 2d—, No. 15,607, 
decided June 30, 1960. 

The issue posed under the selling counts clearly was one to 
be determined by the jury. Its submission to the jury, there- 
fore, was proper. Curley v. United States, 81 US. App. D.C. 
389, 160 F. 2d 229 (1947), cert. denied, 331 US. 887 (1947) ; 
Cooper v. United States, 94 U.S. App. D.C. 343, 218 F. 2d 39 
(1954). 

Assuming but not conceding appellant is correct and the 
charges of selling narcotics should not have gone to the jury, 
§ 4704(a) makes a crime of the mere purchase of drugs except 
in the original stamped package or from the original stamped 


“It is observed that several of the cases cited by appellant under this 
general allegation of error are inapposite. Here appellant denied, as did 
the defendant in Kelley, that he had any transactions with Bowden. But 
in the other-cases, Henderson v. United States, 261 F. 2d 909 (Sth Cir. 
1958), Adams v. United States, 220 F. 2d 207 (Sth Cir. 1955) and United 
States v. Sawyer, 210 F. 2d 169 (3rd Cir. 1954), the defendants advanced 
the theory that they acted as agents of the officers involved and in their testi- 
mony admitted the acts. 
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package. Here the evidence clearly proved such purchases of 
narcotics by appellant. His conviction on Counts Two and 
Five, under § 4704(a), therefore was proper and sufficient to 
“sustain the judgment inasmuch as he received concurrent 
sentences. Hirabayashi v. United States, 320 U.S. 81 (1943) ; 
Jackson v. United States, 94 U.S. App. D.C. 71, 214 F. 2d 240 
(1954), cert. denied, 347 U.S. 1021 (1954); Willis v. United 
States, supra. 


III. The testimony concerning a prior transaction was proper 
and admissible 


Appellant contends it was error by the District Court to 
admit “testimony of a prior sale of purported narcotics” by 
appellant to the police officer. The incident occurred early 
in the trial and was as follows: 


Q. (by Mr. Trrus) “What happened on that partic- 
ular day at that particular vicinity, officer?” A. “On 
the day of July 31, in the 700 block of U Street, I had 
a conversation with Defendant Richard Ward and had 
@ conversation relative to purchase of narcotics.” 

Q. “Will you relate that conversation as best you 
recall?” A. “Prior to the 31st of July, I had made a 
purchase from the Defendant Ward——” 

Mr. L’Hommeniev. “Your Honor, I object to this.” 

The Courr. “It doesn’t relate to the matter in ques- 
tion, does it?” 

Mr. Trrvus. “I think it will, Your Honor, because I 
think we can show this was not a purchase of narcotic 
drugs because the conversation that ensued relates to 
that particular transaction.” 

The Court. “I will have to hear it before I can rule. 
I will strike it if it does not.” 

By Mr. Trrvs: 

Q. “Proceed.” A. “Prior to July 31, 1959, I had 
made an attempted purchase from the defendant. On 
the day of the 31st of July, I met the defendant and 
had a conversation with regard to the purchase I had 
made that turned out not to be heroin. The defendant 
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told me that he was.sorry that the stuff wasn’t any good 
but, the man he had been making his buys from had no 
idea that the stuff was bad so I told the defendant that 
I didn’t. appreciate the fact that he sold. me something 
that was not good and I asked him to go. and make an- 
other purchase. This time I gave the defendant $7 
and asked the defendant to purchase four capsules.” 


Appellant claims the District Court’s admission into evidence 
of this testimony was prejudicial error. He cites Fairbanks 
vy. United States, 96:U.S. App. D.C. 345, 226 F.2d 251 (1955) 
as support for this proposition. But. reliance on this decision 
is misplaced, for Fairbanks supports the admissibility of the 
testimony.° 

In Fairbanks, an appeal from a conviction for assault with 
intent to commit rape, this Court asserted: 


“The general rule is that upon the trial of an accused 
person the prosecution may not introduce evidence of 
another offense wholly independent of the one charged. 
However, there are many well established exceptions to 
this rule, so numerous it has been said that it is difficult 
to determine which is the more extensive, the doctrine 


or the acknowledged exceptions. -This Court has ad- 
mitted evidence of other criminal acts when those acts 
(1) are so blended or connected with the one on trial 
that proof of one incidentally involves the other, (2) 
they explain the circumstances of the offense charged, 
or (3) they tend logically to prove any element of that 
offense” (footnote omitted). 


Under Fairbanks the.testimony of Bowden on the.prior trans- 
action was perfectly admissible. If the first transaction was 
an offense (the most it could have been was an attempt to sell 
“narcotics) or if it was not, it was admissible under all three 
of the exceptions to the general rule spelled out in Fairbanks. 
It blended in with the narcotics sale of July 31,.1959, and led 
to that transaction; it explained the circumstances of the July 
31 sale in that it showed a. prior relationship of seller and pur- 


“See also United States v. Prince, 264 F. 2d 850 (8rd Cir. 1959). 
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chaser between the appellant and the officer; finally, it tended 
to prove the intent of the appellant to ‘sell narcotics. 


IV: The District Court properly denied the motion for a judg-" 
ment of acquittal 


_Appellant’s fourth argument is directed to the District 
Court’s denial of a motion for a judgement of acquittal on 
Counts One through Three (Br. 21-21). He argues that the 
original bill of particulars furnished orally by the Government 
placed the July 31 narcotics transaction at a non-existent lo- 
cation (the 700 block of U Street, Northwest) and there was 
no evidence to support the amended bill placing the offense in 
the 700 block of Florida Avenue, Northwest (Br. 20-21). 

The function of a bill of particulars is to cure the omission 
of details which might enable an accused to prepare his de- 
fense and to protect him against a second prosecution for the 
same offense. Norris v. United States, 152 F. 2d 808, 811 
(5th Cir. 1946), cert. denied. 328 U.S. 850 (1946) ; cf. United 
States v. Debrow, 346 U.S. 374 (1953). _ Although the prose- 
cution is limited to proof within the area of a bill of 
particulars, United States v. Slaughter, 89 F. Supp. 205 
(D.C.D.C. 1950), the law long has been settled that the prose- 
cution need not divulge all of its evidence in response to a bill 
of particulars. Wong Tai v. United States, 273 US. 77 
(1927). And a bill of particulars may be amended at any 
time with the court’s permission. 42 C.J.S., Indictments and 
Informations, § 243. 

The Government in the instant case conceded there is no 
700 block of U Street, Northwest (J.A. 38) but amended its 
oral. bill of particulars to the 700 block of Florida Avenue, 
Northwest (J.A. 46, 74). Through Detective David Paul, 
of the Metropolitan Police Department, the Government 
proved that the area of Seventh Street and Florida Avenue, 
Northwest, is sometimes referred to as Seventh and U Streets, 
Northwest (J.A. 64).’ 


The undercover officer, Bowden, testified he had lived in Washington a 
little more than a year at the time of the trial. He said the offense of 
Joly 31, 1959, occurred on U Street, Northwest, between Seventh and 
Eighth Street (J.A. 30). 
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If the disparity between the vicinity named in the original 
bill of particulars and that charged in the amended bill created 
some prejudice against appellant, his argument would be con- 
siderably more meritorious than it is without such allegation 
of prejudice. He testified he was arrested about one block from 
the intersection of Seventh Street and Florida Avenue, North- 
west (J.A. 56), while Detective Paul said the house in which 
appellant was arrested (2003 Eighth Street, Northwest), was 
about 150 feet from the area where the crime occurred (J.A. 67). 

There is little doubt appellant knew precisely where the 
offenses allegedly occurred, having been arrested so close to 
the scene. The mere fact a city block may have one formal 
name, i.e., 700 block of Florida Avenue, Northwest, yet be of 
such # nature in connection with U Street to be known also as 
the 700 block of U Street, Northwest, could hardly be con- 
sidered prejudicial. This is particularly true in the face of the 
District Court’s repeated offers to recess the trial to enable 
appellant to prepare a defense in accord with the amended bill 
of particulars (J.A. 38, 46, 48, 69, 71). The Court also stated 
that “so far as I have been able to learn, there has been no 
prejudice” (J.A. 70).* 

With the basic purposes of a bill of particulars being to 
protect the accused from surprise and from double jeopardy, 
and with the appellant at no time alleging or indicating any” 
prejudice because of the amended bill of particulars, it appears 
any error would be harmless. Moreover, the facts indicate 
quite clearly that appellant knew where the offenses allegedly 
occurred, his having lived so close to the situs of the crimes. 


V. The Court’s instructions were not erroneous 


Several of the District Court’s instructions are challenged 
by appellant. Each allegation of error will be separately 
discussed. 

A. Appellant complains the Court erred in not granting his 
Requested Instruction No. 1 (J.A. 96) in toto, although the 


* Of. Berger v. United States, 295 U.S. 78 (1935). 
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Court did grant and charge the jury according to the first 
sentence of that requested instruction (J:A: 91)° q 

The second sentence dealt’ with appellant’s possession of 
narcotics and is discussed under Argument D, infra. However, 
appellant contends the District Court said he would give the’ 
requested instruction in amended form (J.-A. 78) and then 
failed to doco. Appellant recognizes there was no objection to | 
the Court’s failure (Br. 23). Therefore, he is foreclosed from 
raising the issue on appeal by Rule 30, F.R.Cr.P. Villaroman 
v. United States, 87 US. App. D.C. 24, 184 F. 2d 261 (1950). 

B. The denial of appellant’s Requested Instruction No. 4 
(J.A. 97) also is assigned as error. However, the essence of the 
instruction was given (J.A. 91), and appellant’s argument the 
instruction as given was deficient is without merit. 

The Court explained to the jury that unless it found appel- 
lant had a “beneficial interest” in the transaction it could not 
find him guilty of selling narcotics. Moreover, it would have 
been improper for the Court to relate the terms “agent,” 
“purchaser,” “seller,” and “acting for” to the persons involved 
in the case. This would have resulted in the Court’s making 
@ determination of the very factual issues to be decided by the 
jury. It would have been unwarranted invasion by the Court 
of the jury’s function and could have constituted prejudicial 
error had the Court instructed the jury, for example, that 
appellant was a “seller” of narcotics. 

C. Appellant’s Requested Instruction No. 6 (J.A. 98) was 
properly denied by the District Court. The Court charged 
the jury that the Government has the burden of proving “each 
and every element of the offense beyond a reasonable doubt” 
(J.A. 91). A complete instruction on reasonable doubt was 
then given the jury (J.A. 92). Appellant’s trial counsel was 
permitted to (J.A. 89) and did argue to the jury concerning 
the alleged discrepancy between the proof and the amended 


* Appellant’s Requested Instruction No. 1 states: “The general rule is that 
the possession of narcotics to be incriminating must be personal and ex- 
clusive. Therefore, if Richard H. Ward got the narcotics at the request of . 
the police officer, he did not have possession of the narcotics and should not 
be found guilty of Counts Four, Five and Six” (J.A. 96). 
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bill of ‘particulars (Tr. 283-284, 286). The i issue wag one. ‘for’ 
the jury to decide as to whether the, ‘prosecution "proved the 
offenses beyond 8 reasonable doubt. Indeed, the Supreme. 
Court has held that where an indictment charges an offense to 
have occurred in one town and the proof shows it was com- 
mitted in a different town the conviction is proper so long as 
both towns are within the jurisdiction of the court. Ledbetter 
v. United States, 170 U.S. 606 (1898). See also United States 
v. Ansani, 240 F. 2d 216 (7th Cir. 1957), cert. denied sub nom. 
Milner v. United States, 353 U.S. 936 (1957); Cagnina v. 
United States, 223 F.2d 149 (5th Cir. 1955). 

D. This Court need not reach the question of the instruc- 
tions going to Counts Three and Six (21 US. Code § 174), 
inasmuch as appellant received concurrent sentences on all 
counts. Hirabayashi v. United States, supra; Jackson v. 
United States, supra; Willis v. United States, supra.® 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ourver’ GascH, 
United States Attorney. 
Cant W. Bretcuer, 
Mavrice R. Doni, 
Assistant United States Attorneys. 


* The District Court in the instant case instructed the jury in the terms 
of the statute (J-A.'90-91). This was followed with the Court’s explana- 
tion of the statute. The explanation was not, erroneous in this case, in 
which, as in the usual narcotics. case, the appellant could have but two 
excuses for his possession of the narcotics—(1) he could produce docu- 
mentation showing lawful possession, or (2) he could say he obtained the 
drugs from another person, The Court’s explanation pointed to the second 
possibility. 5 
In any event, there was no prejudice to this appellant. He_could_not_ 
remember where he was on the two days in question, but he denied selling 
narcotics to the officer. Thus, bis first defense was an outright denial. ; 
His second defense was that he was the.agent of the purchaser and not of 
the geller., Both. theories were explained to. the. jury, by the Court. It 
follows, therefore, the jury ‘properly evaluated the merits of this case. 
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